
EAST AYRSHIRE COUNCIL 
 

28 January 2014 
 

OPENCAST COAL MINING IN EAST AYRSHIRE – STEPS TO RECOVERY: 
PROGRESS REPORT 

 
Report by the Depute Chief Executive 

 
1.  PURPOSE OF REPORT 
 
2.  The purpose of this report is to provide an update in respect of each of the 

recommendations contained within the report entitled “Opencast Mining in 
East Ayrshire - Steps to Recovery” that was approved by the Council at its 
meeting on 19 September 2013. 

 
3. BACKGROUND 
 
4. It will be recalled that a comprehensive report that set out a proposed 

opencast coal mining Recovery Plan was approved unanimously by the 
Council at its meeting on 19 September 2013. That report set out a number of 
recommendations covering a diverse range of matters and it was considered 
appropriate that an update be presented to Council to summarise the good 
progress that continues to be made. 

 
5. Appendix 1 to this report details all of the recommendations that were 

approved along with a position statement against each.  
 
6. Recognising that this work will continue into the foreseeable future, and the 

importance of apprising Members, further progress reports and indeed reports 
seeking decisions, will be submitted to future meetings of the Council, Cabinet 
and the Planning Committee, as appropriate. 

 
6. RECOMMENDATIONS  
 
7. It is recommended that the Council: 
 

1. Notes the progress made against each of the recommendations approved 
by Council at its meeting on 19 September 2013 as set out in the 
Appendix to this report, and 

2. Agrees that further reports be provided to the Council, Cabinet and the 
Planning Committee, as appropriate. 

 
Elizabeth Morton 
Depute Chief Executive 
 
22 January 2013 
 
 
 



 

LIST OF BACKGROUND PAPERS 

1. Opencast Mining in East Ayrshire – Steps to Recovery: Report submitted to 
the meeting of East Ayrshire Council on 19 September 2013. 

Any person wishing further information should contact Elizabeth Morton, Depute 
Chief Executive (Telephone 01563 576076)  

IMPLEMENTATION OFFICER: Elizabeth Morton, Depute Chief Executive 
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RECOMMENDATIONS AGREED AT COUNCIL ON 19 SEPTEMBER 2013 – PROGRESS REPORT 
 
 RECOMMENDATION PROGRESS 

1.  Notes the work of the Partnership Action 
for Continuing Employment (PACE) 
initiative, together with the Council’s 
Economic Development and 
Employability teams in support of 
redundant employees and, in particular, 
notes the most recent figure of 311 East 
Ayrshire residents and former Scottish 
Coal Company Ltd (SCCL) and Aardvark 
TMC Ltd (Aardvark) employees who 
have been made redundant, of whom 88 
have secured employment with 17 
others proposing or having started a 
business. 

IN PROGRESS 
 
Former SCCL And Aardvark Employees 
 
The current position, as at 15 January 2014, is as undernoted: 

• 311 redundancies 
• 213 PACE appointments made/kept 
• 200 training requests made 
• 131 training opportunities completed 
• 2 training opportunities underway 
• 1 training opportunity pending 
• 69 training opportunities not progressing (mostly due to people achieving 

employment) 
• 146 people signed-off from Job Centre Plus 
• 133 job outcomes – A number of people appear to be sustaining employment 

through various short term contracts 
• 15 people received Business Gateway advice 
• 3 new start businesses/sole traders supported – 1 taxi operator; 1 ice cream 

vendor; and 1 landscape gardener. 
 
85 of those people who have engaged have not yet secured employment.  To support 
these individuals further, the Council, in partnership with Job Centre Plus (JCP), Skills 
Development Scotland (SDS) and our Business Gateway contractor held an event in 
December 2013 which was attended by 25 former SCCL employees.  One to one sessions 
have been arranged for those individuals to review their Personal Development Plans and 
CVs and these will be followed by more intensive and focused support; also JCP are 
providing 2 dedicated advisers to undertake back to work calculations to allow people to 
make more informed decisions about the type of jobs they can afford to take. 
 
Kier Mining 
 
26 people were made redundant in October 2013, 14 of whom are East Ayrshire residents. 

APPENDIX 1 
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The current position as at 15 January 2014, in this respect, is as undernoted: 
 

• 11 PACE appointments made/kept 
• 4 training requests made and completed 
• 1 training opportunity pending 
• 2 training options not progressed 

2.  Notes the continuing support by Scottish 
Enterprise and East Ayrshire Council to 
local companies, particularly those most 
adversely affected by the Liquidation, 
particularly given that Hargreaves 
Surface Mining (Hargreaves) is 
undertaking its in house procurement 
processes for sub-contractors in areas 
such as Haulage and Plant equipment. 

GOOD PROGRESS 
 
While the Council’s business support budget is now largely committed for 2013/14, grant 
support was approved for one local company in the SCCL supply chain to undertake 
training of 9 employees resident in East Ayrshire.  This training will make their employment 
more sustainable and the company is forecasting an increase in turnover and jobs in the 
next 12 months, reflecting a degree of optimism.  
 
Fergus Ewing MSP, Minister for Energy, Enterprise and Tourism led a facilitated session 
with 16 companies from across East Ayrshire on 6 December 2013 to discuss their future 
investment plans and what barriers they face in realising these plans. The session was 
very positive and underlined for Mr Ewing the focus on energy, engineering and innovation 
that exists within our business base. Hargreaves attended this session and committed to 
work with local suppliers. 
 
Hargreaves and Kier Mining are both account managed companies being supported by 
Scottish Enterprise and the Council continues to provide employability support as required. 

3.  Notes the work being undertaken by 
Scottish Government, East Ayrshire 
Council and Scottish Enterprise in 
strengthening the business base; 
attracting investment and promoting East 
Ayrshire. 

IN PROGRESS 
 
Strengthening the Business Base: Scottish Enterprise and the Council have completed 
an exercise to map the current business base across East Ayrshire and, taking into 
consideration key sectors and supply chain opportunities, have identified a number of 
companies with growth potential who are not engaged currently with business support 
mechanisms.  A package of support is being devised with a view to helping these 
companies to review growth ambitions or accelerate existing plans and work is underway 
to engage with these companies to understand their needs and aspirations and how the 
public sector can support them. 
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Attracting Investment: The Enterprise Area proposal, led by the Council and in 
partnership with Scottish Enterprise, has been submitted to Scottish Government officials 
and we continue to work with them on this; the proposal supported by the partnership 
outlined below was the subject of a presentation to the meeting of the Scottish Coal 
Industry Taskforce held on 9 September 2013.  The proposal focuses on support to the 
engineering sector at 4 specific sites; Moorfield, Rowallan, Caponacre and Hill Street and 
has been drafted in accordance with guidance provided by the Scottish Government.  
 
A draft Assisted Area status map was issued by the UK Government on 18 December 
2013 to accompany its second stage consultation. The draft map provides East Ayrshire 
with more coverage than originally anticipated – 89% rather than 80%.  The Council’s 
response to this stage of the consultation process will be to seek to augment coverage to 
include Loreny Industrial Estate or to substitute the Shortlees and Riccarton wards for the 
New Farm Loch wards to reflect the fact that there is more business and industrial activity 
in Shortlees and Riccarton.    The Scottish Government’s deadline for this submission is 17 
February 2014 and this will be submitted to Cabinet for consideration prior to that date. 
 
A copy of our original submission has been provided to Michael Fallon MP, UK Minister of 
State for Business and Energy, at his request and following the Council Leader’s recent 
meeting with him. A copy of our supplementary submission will also be provided. (See 21 
below) 
 
Promoting East Ayrshire: A new Promotion and Communications Strategy for East 
Ayrshire is an important part of the work in attracting investment.  East Ayrshire is 
operating in an increasingly competitive environment, locally, nationally and internationally 
and in such a competitive marketplace needs to maximise its opportunities with a 
compelling Promotion and Communications Strategy that will result in a clear articulation of 
its proposition for potential investors as well as existing businesses and visitors.   
  
Scottish Enterprise has appointed consultants, Yellow Railroad Ltd, to undertake survey 
work and analysis of East Ayrshire’s proposition as a place to live, work and invest and will 
devise a new marketing and communications strategy for the area.   
 
Linked to this, the Council hosted a workshop for local businesses in December 2013 and 
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a Stakeholder Workshop is scheduled for late February 2014 where the findings of the 
December business event and the consumer survey can be shared with participants and 
their input sought in developing a new East Ayrshire story based on the evidence gathered 
so far and their aspirations for the future.  The event is also intended to secure stakeholder 
commitment to the way forward and to the emerging strategy. This piece of work is due to 
conclude at the end of March 2014. 

4.  Notes the appointment of EKOS Ltd to 
undertake the economic impact 
assessment of the liquidation of SCCL 
and Aardvark, with a first draft being 
expected by 20 Sept 2013. 

IN PROGRESS 
 
The report has been received from EKOS and will be presented to a special meeting of 
Cabinet on 5 February 2014. 

5.  Notes the acquisition by Hargreaves 
Surface Mining Limited and a number of 
Hive Cos of a range of former SCCL and 
Aardvark assets, including the 
operational opencast sites of Netherton 
and Duncanziemere; of the House of 
Water complex and of the site at 
Chalmerston and the creation of special 
purpose vehicles known as ‘Hive Cos’ to 
operate certain of these acquired assets 
and the effect thereof. 

IN PROGRESS 
 
A report was submitted to the Special Meeting of the Planning Committee held on 12 
December 2013 which set out the current and proposed operational status of active 
opencast mines in East Ayrshire. (attached at Appendix 2) 
 
This was in addition to the report considered by the Planning Committee on 29 November 
2013 relating to an application for 24hr working at Duncanziemere which was approved 
subject to conditions and finalisation of a Section 75 Legal Agreement. 
 
Further reports will be submitted to the Planning Committee over the coming months in 
respect of applications received from opencast mine operators; these are expected to 
include: 
 

• Braehead Overburden at Greenburn (Kier Mining) 
• Burnston Remainder Section 75 Revision (Hargreaves) 
• Extension to Duncanziemere (Hargreaves) 
• Netherton Restoration Scheme (Hargreaves) 
• House of Water Restoration Scheme (Hargreaves) 
• Townhead of Greenock – Quarry (Hillhouse Quarry Group Limited) 

6.  Notes the presentation by KPMG of 
remaining SCCL sites to the marketplace 

IN PROGRESS 
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and agrees that a further update be 
provided on the outcome thereof. 

Scot Coal Energy Limited (SCEL) had entered into an exclusivity agreement with KPMG in 
respect of the remaining SCCL sites. The Company has now agreed conditional missives 
with KPMG and the related due diligence process is continuing and we await the outcome 
of this. 

7.  Notes the decision by Lord Hodge in 
granting the Note of Directions sought by 
KPMG allowing the liquidators to 
disclaim land and statutory licences all 
as heard and determined during the 
Court of Session hearing on 4, 5 and 11 
July 2013. 

IN PROGRESS 
 
See 9 below. 

8.  Notes that the Appeal against the 
decision of Lord Hodge was heard from 
10-13 September 2013 and the 
continuing participation of SEPA, South 
Lanarkshire Council and the Lord 
Advocate, together with the introduction 
of the Advocate General, supporting 
KPMG’s case and agrees that a further 
update be provided on the outcome 
thereof. 

IN PROGRESS 
 
See 9 below. 
 
 
 
 

9.  Notes the current position and legal 
implications in respect of land belonging 
to Aardvark and which KPMG has 
sought to disclaim and agree that a 
further report on this matter be provided 
thereon. 

IN PROGRESS 
 
The outcome from the Court of Session appeal hearing was published on 12 December 
2013. 
 
English Liquidators’ Powers in Scotland: The view expressed by the Inner House 
clearly calls into question the power of a English Liquidator to effectively disclaim Scottish 
land. However, the Court only offered an observation on this point, rather than reaching a 
binding decision. The question is, therefore, how KPMG, as the Liquidators in this case, 
now view the legal standing of their previous purported disclaimers of parts of the former 
ATH sites at Skares, Grievehill and Garleffan.  Officers continue to engage with both SEPA 
and KPMG for their respective interests and further updates will be provided to Members 
as and when appropriate. 
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Appeal: Initial advice received from the Council’s Edinburgh agents was to the effect that 
no leave to appeal would be required from the Inner House and that any party wishing to 
appeal that decision would have 28 days to submit an appeal direct to the Supreme Court. 
 
However, following further clarification of certain court procedural technicalities, it has 
since been confirmed that leave to appeal would be required. 
 
More importantly, KPMG has now lodged a motion for leave to appeal and although no 
other party is likely to oppose this on its merits (the significance of this decision is such that 
leave is bound to be granted if sought) a hearing has been fixed for 29 January 2014, 
presumably to address procedural issues and timescales for the appeal process. A 
consultation has been arranged for 24 January 2014 to discuss with Counsel the merits of 
the Appeal and the Solicitor to the Council can provide a further update thereon at the 
Council meeting on 28 January 2014. 

10.  Agrees that officers be remitted to report 
back on the outcome of discussions with 
Hargreaves on the potential to deliver 
alternative restoration schemes for 
Netherton and Duncanziemere following 
their submission of proposals by 4 
October 2013. 

IN PROGRESS 
 
The report submitted to the Special Meeting of the Planning Committee held on 12 
December 2013 (Appendix 2) set out the current and proposed operational status of active 
opencast mines in East Ayrshire, including Netherton and Duncanziemere. As reported, 
alternative restoration schemes are being developed and will be submitted to the Planning 
Committee in due course. (See 5 above) 
 
Development of the proposed Netherton Restoration Scheme is subject to finalisation of 
the related bond claim. (See 11 below) 
 
A planning application has been received for the proposed restoration scheme at 
Duncanziemere and is being assessed by Independent Mining Engineers and the Coal 
Team prior to being presented to the Planning Committee for consideration in due course. 
 
In respect of House of Water, a planning application has been received to revise the 
Section 75 obligations and Non Material Variation to adjust the working methodology within 
the opencast site to enable the commencement of the Burnston Remainder development, 
all subject to approval by the Planning Committee. Hargreaves are currently carrying out a 
full soil investigation of the remaining site within the Burnston Remainder to evaluate the 
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extent of coal reserves and economic viability of the site to facilitate the restoration of the 
remaining complex. The outcome of the soil investigation will allow Hargreaves to finalise 
the restoration proposals for the whole complex and enable the required Pre-Application 
Consultation (PAC) process to be undertaken with the finalised restoration design which 
will be subject to statutory and non-statutory consultation prior to submission to the 
Planning Committee. 

11.  Notes the receipt of notional restoration 
costs of the former SCCL and Aardvark 
opencasts sites provided by the 
Independent Mining Engineers and the 
use of these assessments in supporting 
the calling up of bonds, which the 
Council is now progressing. 

IN PROGRESS 
 
The Council has been engaged in ongoing discussion with a number of the bond providers 
in relation to seeking to secure the bond monies. The Council has been using the 
Independent Mining Engineers’ assessments in support of the Council’s bond calls and 
also, in relation to these negotiations. Recommendations, as appropriate, in respect of the 
outcomes of these negotiations will be submitted to Cabinet as required. (see 22 below) 
 
Of the total 24 bonds in place, to date 12 have been formally called and negotiations in 
relation to these bonds are being progressed with a number at an advanced stage. In 
respect of the remainder, while not having been formally called, discussions have been 
taking place with bond providers with a view to agreeing paperwork and payment 
mechanisms in order to expedite subsequent settlement of these bonds. 

12.  Notes that Counsel’s advice continues to 
be sought in respect of the calling up of 
bonds. 

 

IN PROGRESS 
 
Where appropriate the Council is continuing to seek external legal advice on issues as 
they relate to the Council calling the bonds and also in relation to the bond providers’ 
position on the Council’s bond calls. 

13.  Notes the work being undertaken by 
officers in relation to identifying that 
suitable financial guarantees are put in 
place by Hargreaves on behalf of the 
‘Hive Cos’ and by Kier Mining in respect 
of current operational sites. 

IN PROGRESS 
 
The Council’s Coal Team continues to engage with Hargreaves (on behalf of the Hive Cos) 
and Kier Mining in respect of suitable financial guarantees relating to current operational 
sites and these discussions will take account of the current Scottish Government 
consultation on Opencast Coal Restoration: Effective Regulation. In terms of the emerging 
national policy in respect of bonds and financial guarantees. More importantly, the “final 
proposals” from each operator as regards what they consider they can offer in respect of 
any sites will be presented to the Planning Committee to determine on the merits of each 
case. 
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The report to the Planning Committee of 12 December 2013 (Appendix 2 hereto) provides 
full details in relation to each site. 

14.  Notes the consideration by the Office of 
Fair Trading as to whether the 
acquisition by Hargreaves of certain 
SCCL assets has created a relevant 
merger situation. 

IN PROGRESS 
 
There has been no further announcement in respect of this matter by the Office of Fair 
Trading. 

     15. Notes that the Scottish Government has 
advised that a complaint has been made 
to the European Commission and 
potential for Infraction Proceedings. 

IN PROGRESS 
 
There has been no further communication received by the Council in this regard; however, 
a site visit will be undertaken by Scottish Government in February (date to be confirmed) 
and relevant agencies, including the Council. 
 
Further, in response to a question raised in the Scottish Parliament on 4 December 2013, 
Derek Mackay MSP, Minister for Local Government and Planning stated that the UK 
Government is responsible for responding to infringement proceedings for a breach of EU 
law by any public authority in the UK and for paying any financial penalties imposed in that 
respect. Where proceedings relate to a devolved matter, the financial penalties may be 
passed on to the Scottish Government under the Concordat on Co-ordination of EU Policy.  
 
The Minister also confirmed that Part 2 of the Localism Act 2011 enables a Minister of the 
Crown to make an order to require a public authority to make payments towards a financial 
penalty imposed by the Court of Justice of the European Union. No such order has yet 
been made in respect of a Scottish local authority.  
 
To date, the Court of Justice of the European Union has not imposed any financial penalty 
against the United Kingdom under the Treaty of the European Union. 

16.  Notes the completion and outcome of 
the work to verify the status of each of 
the former SCCL and Aardvark 
complexes and the updating of the 
Opencast Coal Visual Plan. 

GOOD PROGRESS 
 
The Opencast Coal Visual Plan continues to be reviewed regularly as changes to land 
ownership or the status of opencast mines are notified to the Council; the Plan is available 
on the Council’s website. 

17.  Notes the Independent Mining IN PROGRESS 
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Engineers’ assessments of the cost of 
restoration of the former SCCL and 
Aardvark sites in conformance with 
extant planning consents and that the 
notional cost of restoration is 
£161.565m. 

 
See 10 above. 

18.  Notes that the total amount of restoration 
bonding to be called upon amounts to 
£28.656m, adjusted from that reported 
on 24 May 2013 following the completion 
of the work on bond assessments. 

IN PROGRESS 
 
There has been no change to the total amount of restoration bonding to be called. 
 
See 11 and 12 above and 22 below. 

19.  Approves the Steps to Recovery as set 
out in the report, in particular: 
 
(a) the range of stakeholders with 

whom engagement will continue. 

GOOD PROGRESS 
 
(a) All key stakeholders have been kept advised of the steps the Council is now taking to 

implement its Recovery Plan. Extensive engagement with key stakeholders continues 
and the following is a brief summary of the activity that has taken place since 19 
September 2013: 

 
• Community Liaison Committees and Technical Working Groups: details of the 

meetings attended were included in the report to the Planning Committee of 29 
November 2013 (Appendix 3). Since then, a further Community Liaison Committee 
and Technical Working Group has been held in respect of the Netherton complex. 

• Opencast Mine Operators: The Council’s Coal Team is in regular engagement 
with Hargreaves (in respect of the OCCW Companies) and Kier Mining. Since the 
report to Council on 19 September 2013, the Coal Team has met with Hargreaves 
on 3 occasions and Kier Mining on 1 occasion. 

• Community Councils: Two meetings with Community Councils have been held on 
21 October 2013 and on 5 December 2013. In total, 8 of the 14 affected 
Community Councils attended and copies of the presentation were made available 
to those that did not attend. 

• Local Residents: The Coal Team continues to liaise with local residents as part of 
the development of future mining proposals and alternative restoration schemes. 
The Coal Team has also met with a number of local residents who have contacted 
the Council to raise concerns about restoration of abandoned sites or operational 
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activity at active sites. (See 5 above) 
• Scottish Mines Restoration Trust (SMRT): The Council continues to have 

positive engagement with the Trust. (See 34 below) 
• Scottish Coal Industry Taskforce: The Taskforce last met on Monday 25 

November 2013 in Dunfermline. (See 30 below) 
• Local Response Team: The Local Response Team last met on 21 November 

2013 in Patna. (See 31 below) 
• Bond Providers: See 11 and 12 above. 
• Liquidator (KPMG): The Coal Team continues to have positive engagement with 

KPMG on all issues relating to the liquidation of SCCL and Aardvark and last met 
with KPMG on 21 January 2014 to discuss progress with the ongoing sale of the 
remaining SCCL sites. (See 6 above) 

• Scottish Government: See 21 below. 
• UK Government: See 21 below. 
• Coal Authority: The Chief Executive of the Coal Authority is scheduled to meet 

with the Council’s Chief Executive and Depute Chief Executive on 4 February 2014 
to discuss the Coal Authority’s future plans and the opportunity will also be taken to 
provide an update on progress with implementation of the Council’s Recovery Plan.  

• Landowners: The Council continues to have positive engagement with landowners 
as restoration solutions are developed and in respect of relevant operational activity 
at active surface mines. 

• SEPA: The Council continues to have positive engagement with SEPA both in 
terms of their regulatory functions and also in respect of future restoration solutions. 

• RSPB: The Council’s Chief Executive and Depute Chief Executive had a positive 
meeting with RSPB on 6 December 2013 and discussed progress with 
implementation of the Council’s Recovery Plan and the important role of the RSPB 
in the development of restoration solutions. 

• Forestry Commission: The Coal Team had a positive meeting with the Forestry 
Commission on 4 December 2013 and discussed progress with implementation of 
the Council’s Recovery Plan, the Commission’s significant landowner interests 
across the Coalfield area and their role in the development of restoration solutions. 
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(b) the principles of Masterplanning as 
set out in the report, in particular, 
the hierarchy of sites and complexes 
to be addressed and the Council’s 
priorities in this respect, taking 
account of Health and Safety and 
Environmental Pollution 
considerations. 

IN PROGRESS 
 
The principles of Masterplanning as described in the report to Council on 19 September 
2013 categorised the hierarchy of sites and complexes around the three areas of  - Make 
Safe, Make Good and Make New. Progress updates against each are provided below. 
 
Make Safe: A programme of health and safety assessments in respect of those non-
operational sites that are potentially disclaimed has been undertaken based on information 
provided by Independent Mining Engineers together with additional assessments 
undertaken by the Council’s Environmental Health and Health and Safety Officers.  This 
information has been passed to Hargreaves who are to undertake a monitoring regime for 
each of these areas of land which will consist of the inspection of fencing, signage and 
lifebuoy positions. While Hargreaves are undertaking these works, they would not be 
assuming responsibility for the land and the health and safety implications but rather are 
carrying out this monitoring activity and minor works on behalf of the Council as the agency 
of last resort pending final clarification of the legal position regarding ownership/disclaiming 
through the court process which may yet end up in the Supreme Court. 
 
Make Good: The Council also continues to engage with a number of potential developers 
and investors with an interest in non-operational sites across the Coalfield area. These 
interests range from restoration solutions, alternative end use of sites for heritage, 
educational or research purposes, as well as continued surface mining. These discussions 
remain commercially sensitive at this time and further information will be presented to the 
Planning Committee or Cabinet, as appropriate, in due course as proposals are developed. 
 
Make New: The report submitted to the Special Meeting of the Planning Committee held 
on 12 December 2013 (Appendix 2) set out the current and proposed operational status of 
active opencast mines in East Ayrshire, along with progress in respect of the development 
of restoration proposals. (See 24 below) 
 
Further, proposals for future development of current active surface mining sites are 
described at 5 above. 
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(c) the potential resourcing of 
Masterplanning and delivery of 
restoration and development of 
solutions, again as set out in the 
report. 

IN PROGRESS 
 
In all of the discussions with stakeholders and potential inward investors on 
Masterplanning proposals, the resourcing of deliverable solutions is a key factor. The 
outcome of such discussions will determine the viability or otherwise of proposed 
restoration schemes. 

20.  Agrees that the Chief Executive write to 
the Minerals Trust proposing that the 
Council explore with the Trust the 
potential for it to contribute to the 
facilitation and/or restoration itself of 
certain sites. 

GOOD PROGRESS 
 
The Minerals Trust confirmed that its Trust Deeds prohibit the provision of any financial 
support direct to the Council but it did indicate that it would consider applications from local 
community groups seeking to support the facilitation and/or restoration of sites; this is 
welcomed and the Coal Team will provide support to organisations making a submission. 

21.  Agrees that the Leader of the Council 
write to the First Minister seeking 
Scottish Government support for the 
restoration of these sites where no other 
feasible proposals exist; and that the 
Leader of the Council writes in similar 
terms to UK Government through the 
offices of the Rt Hon Mr Edward Davey 
MP, Minister for Energy and Climate 
Change in recognition of the role of the 
Coal Authority and that of the 
Department of Energy and Climate 
Change. 

IN PROGRESS 
 
The Leader wrote to the First Minister on 19 September 2013. In response, Fergus Ewing 
MSP, Minister for Energy, Enterprise and Tourism confirmed that the Scottish Government 
had no budget provision available to support the restoration of opencast sites but re-
affirmed the Government’s continued commitment to providing assistance through other 
public agencies including Scottish Enterprise and Scottish Development International. 
 
The Leader wrote to the UK Minister for Energy and Climate Change on 19 September 
2013. In response, Michael Fallon MP, Minister of State for Business and Energy, met with 
the Council’s Leader, Chief Executive and Depute Chief Executive along with David 
Mundell MP, Parliamentary Under Secretary of State for Scotland, Sandra Osborne MP, 
and Cathy Jamieson MP on 20 November 2013. The Minister also confirmed, 
notwithstanding that the UK Government had no budget provision available to support the 
restoration of opencast sites, that there was a commitment to support the work of the 
Council. The Minister also encouraged the Council to make a submission to the Triennial 
Review of the UK Coal Authority as a way of highlighting the Council’s recent experiences 
to help inform the future work of the Coal Authority, which was duly done. The Minister 
further undertook to consider how the UK Government could engage with bond providers 
and, at his request, the Council provided to the Minister a copy of our Assisted Area 
consultation response. (See 3 above) 
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22.  Agrees to authorise the Depute Chief 
Executive to continue to undertake the 
facilitation of Masterplanning for each 
complex, engaging as necessary with 
relevant parties, including Hargreaves, 
the bond holders and others who may 
offer potential solutions and reporting 
back as required to ensure Members 
(and where relevant to its remit, the 
Planning Committee) are fully and 
appropriately engaged in the decision 
making processes on an ongoing basis. 

GOOD PROGRESS 
 
Updates in this regard have been provided regularly to the Council’s Group Leaders and 
Taskforce Members and are also contained within the report presented to the Special 
Meeting of the Planning Committee held on 12 December 2013. (Appendix 2) 
 
The Council continues to have discussions with the bond providers in relation to the bonds 
held by this Council. Reports will be provided to Cabinet in relation to proposals for 
settlement in relation to the bond calls as appropriate. 
 
The Council has also carried out two tender exercises at Ponesk/Spireslack and 
Dunstonhill to obtain additional information in relation to the Council’s bond calls at these 
sites, all to support progress in relation to recovery of the bond monies. 
 
Information relating to the Council’s ongoing engagement with potential developers and 
investors is provided at 19 above. 

23.  Agrees to the further engagement of 
Independent Mining Engineers in terms 
of compliance monitoring and assisting 
in the review of detailed restoration 
proposals or masterplans being 
developed for each complex.  

GOOD PROGRESS 
 
A progress update report on the Council’s strengthened Compliance Monitoring 
Framework was presented to the meeting of the Planning Committee held on 29 
November 2013 and summarised the engagement with Independent Mining Engineers to 
date. It confirmed that Dalgleish Associates (in respect of opencast coal sites) and Ironside 
Farrar (in respect of quarries, the electricity interconnector and on-shore wind farms) had 
been appointed respectively following a full tender exercise. (Appendix 3) 

24.  Approves the clarification of the 
processes of determining planning 
applications and the subsequent 
monitoring of surface mine 
developments, quarries, landfill and wind 
farms and the monitoring of the 
development by the Planning Authority 
thereafter in particular that:- 
 
(a) the Planning Authority be more 

GOOD PROGRESS 
 
A progress update report on the Council’s strengthened Compliance Monitoring 
Framework was presented to the meeting of the Planning Committee held on 29 
November 2013 and described the enhanced processes of determining planning 
applications and the subsequent monitoring of surface mine developments, quarries, 
landfill sites and wind farms. (Appendix 3) 
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rigorous now and in the future in the 
respect of enforcement of matters 
relevant to such planning consents. 

(b) the Planning Authority in the role of 
compliance monitoring will call upon 
the service of an Independent 
Mining Engineer to carry out regular 
inspections of the sites. 

ACHIEVED 
 
The report considered by the Planning Committee on 29 November 2013 confirmed the 
award of contracts for Compliance Monitoring work to Independent Mining Engineers, 
namely Dalgleish Associates (in respect of opencast coal sites) and Ironside Farrar (in 
respect of quarries, the electricity interconnector and on-shore wind farms) following a full 
tender exercise. (Appendix 3) 

(c) the Planning Authority will also 
undertake routine announced and 
unannounced visits to monitor 
operational matters on sites. 

GOOD PROGRESS 
 
A summary of the assessment and survey activity carried out by the Independent Mining 
Engineers was included within the report to the Planning Committee of 29 November 2013 
(Appendix 3), including the number of compliance monitoring visits completed or planned, 
along with the number of Community Liaison Committees and Technical Working Groups 
attended. Since November, four further Compliance Monitoring visits have taken place at 
active surface mines. In addition, the Coal Team has visited all four active sites and has 
also attended a further meeting of the Community Liaison Committee and Technical 
Working Group covering the Netherton complex. 
 
Work has been undertaken to review the Council’s operational arrangements in respect of 
the procedures relating to the monitoring of noise from operational sites. 

(d) it is anticipated that new consents 
would require provision of formal 
regular site visits by an Independent 
Mining Engineer with costs being 
borne by the developer. 

GOOD PROGRESS 
 
The contracts for Compliance Monitoring have been structured in such a way so as to 
make it a requirement that operators meet the costs incurred by the Independent Mining 
Engineers, with the exception of certain Kier Mining operations. (see Appendix 3 hereto) 
 
Under the Council’s strengthened Compliance Monitoring regime, each new development 
will be assessed by an Independent Mining Engineer to evaluate the restoration liability 
against the financial guarantee prior to the Planning Committee considering the proposals. 
 
In addition, operational mines subject to applications for extending the site shall be linked 
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to detailed Planning Conditions which limit the commencement of an extended site until an 
agreed level of restoration is achieved on the original site. This will be reviewed as part of 
the Compliance Monitoring regime with progress being reported to the Planning Committee 
on a quarterly basis along with the findings contained within Compliance Monitoring 
reports. 

(e) the frequency of compliance 
monitoring will be determined by 
operations in any particular site and 
in relation to adherence to the 
approved scheme by the Developer 
and in accordance with the 
Opencast Coal Subject Plan will be 
no less often than a six monthly 
basis. 

GOOD PROGRESS 
 
The contracts for Compliance Monitoring require future surveys to take place on a 2 
monthly frequency with additional surveillance assessments being undertaken monthly to 
reflect the nature and extent of the operations at specific sites. 

(d) on completion of the final restoration 
and aftercare works on any 
opencast coal site, an Independent 
Mining Engineer will verify the 
completed development and 
financial guarantees against the 
approved restoration aftercare 
scheme within the planning consent, 
ensuring a formal completion of the 
development and final termination of 
bond requirements once all works 
are completed satisfactorily. 

GOOD PROGRESS 
 
The contracts for Compliance Monitoring require Independent Mining Engineers to verify 
all matters relating to the completion of developments in accordance with the conditions 
contained with planning consents and to assess progress with such developments against 
any financial guarantees in place for restoration/aftercare schemes. 

25.  Notes the analysis of the frequency of 
Technical Working Groups; that this 
information has been passed to the 
Independent Review Team for 
consideration; and, in the meantime, the 
steps taken to ensure Hargreaves and 
Kier Mining convene Technical Working 
Groups as required. 

ACHIEVED 
 
The report on the Council’s strengthened Compliance Monitoring Framework that was 
presented to the meeting of the Planning Committee held on 29 November 2013, included 
information in respect of the numbers and frequency of Technical Working Group 
meetings. (Appendix 3) 
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26.  Notes the information verified in respect 
of the frequency of and an attendance at 
Community Liaison Committees; that this 
information has been passed to the 
Independent Review Team to consider; 
and, in the meantime, the steps taken to 
ensure Hargreaves and Kier Mining 
convene Community Liaison Committees 
as required. 

ACHIEVED 
 
The report on the Council’s strengthened Compliance Monitoring Framework that was 
presented to the meeting of the Planning Committee held on 29 November 2013, included 
information in respect of the numbers and frequency of Community Liaison Committee 
meetings. (Appendix 3) 

27.  Notes the further actions taken in 
respect of revising and improving 
internal procedures and reporting of 
relevant matters relation to opencast 
mining. 

IN PROGRESS 
 
Officers are continuing to develop new and enhanced existing operational procedures and 
protocols to support the management of matters relating to opencast mining and will take 
into account the outcomes from the Independent Review regarding any further areas for 
improvement. 
 
Improvements in respect of reporting arrangements have been implemented with progress 
update reports now being presented quarterly to the Planning Committee. 

28.  Notes the position in relation to KPMG 
and its responsibilities in respect of 
Health and Safety for all former SCCL 
sites which have not been purchased by 
Hargreaves/Hive Cos and which are not 
otherwise land which they have sought 
to disclaim. 

IN PROGRESS 
 
See 19(b) above. 

29.  Notes the Council’s responsibilities 
under the Environmental Protection Act 
1990;  and that the Council does not 
have specific statutory duties and 
responsibilities in relation to 
implementing necessary Health and 
Safety measures at disclaimed sites. 
 
 

IN PROGRESS 
 
See 19(b) above. 

18 
 



OPENCAST COAL MINING IN EAST AYRSHIRE – STEPS TO RECOVERY 
 

RECOMMENDATIONS AGREED AT COUNCIL ON 19 SEPTEMBER 2013 – PROGRESS REPORT 
 

30.  Notes the work of the Scottish Coal 
Industry Taskforce chaired by Fergus 
Ewing MSP, Minister for Energy, 
Enterprise and Tourism; and Mr Ewing 
and Derek McKay MSP, Minister for 
Local Government and Planning visited 
the Spireslack/Ponesk and 
Powharnal/Dalfad complexes on 30 
August 2013. 

GOOD PROGRESS 
 
The Taskforce last met on Monday 25 November 2013 in Dunfermline. The meeting was 
provided with updates in respect of: 

• Employment and business support matters. 
• KPMG activity in respect of the ongoing liquidation process. 
• Operational activity at Hargreaves’ and Kier Mining’s operational sites as well as 

proposals for future developments. 
• The proposed Scottish Government consultation on regulation of opencast coal 

mines. 
31.  Notes the continuing work of the Local 

Response Team chaired by the Chief 
Executive. 
 

GOOD PROGRESS 
 
The Local Response Team last met on 21 November 2013 in Patna. The meeting was 
provided with progress updates in respect of: 

• Implementation of the Council’s Recovery Plan. 
• Employability and training activity. 
• Economic development and business support activity. 
• Matters to be discussed at the Scottish Coal Industry Taskforce meeting on 25 

November 2013. 
32.  Welcomes the Office of Rail Regulation’s 

revised proposals in respect of its 
charges as detailed in the Draft 
Determination of Charges published on 
12 June 2013 and further welcomes the 
proposed reduction in charges. 
 

IN PROGRESS 
 
There has been no further announcement in respect of this matter by the Office of the Rail 
Regulator. 
 

33.  Notes the continuing work of the 
Restoration Bonds Working Group, the 
participation of the Team Leader, 
Development Management and the 
pending publication of a consultation 
document on the outcome of their work. 

IN PROGRESS 
 
The Scottish Government’s consultation document was published on Thursday 5 
December 2013 with the closing date for responses confirmed as 27 February 2014.  The 
Council’s proposed response to the consultation will be submitted for consideration to the 
meeting of Cabinet on 19 February 2014. 
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The next meeting of the Restoration Bonds Working Group will be held on Monday 27 
January 2014 and will focus on the contents of the Scottish Government’s consultation. 

34.  Welcomes the continued engagement 
with the Scottish Mines Restoration 
Trust, recognising its role and remit. 

GOOD PROGRESS 
 
The Council continues have positive engagement with the Trust and notes that it has now 
concluded the process for the appointment of community representatives to its 
membership. No formal appointments were made although community representatives are 
now attending meetings to observe proceedings and participate in discussion in respect of 
appropriate matters. 
 
The Council is working with the Trust to identify potential external funding streams to 
contribute to the development of restoration proposals. 
 

35.  Notes the appointment of Golley Slater 
Scotland to support the Council in its 
communications of all of the foregoing 
and other relevant matters and the 
activity by the Chief Executive and other 
officers to keep appraised organisations 
considered to have an interest in the 
matters within this and previous reports. 

IN PROGRESS 
 
Golley Slater Scotland continues to provide support to the Council as required with the 
contract with the Company having been extended under delegated powers beyond the 
initial termination date of 31 December 2013 to 31 January 2014. 

36.  Notes the progress of the Independent 
Review. 

IN PROGRESS 
 
The outcome of the Independent Review appears as a separate item on the agenda for 
this meeting. 
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37.  Notes the legal, financial and risk 
implications for the Council as set out in 
the report and the continuing 
requirement for the services of legal 
Counsel. 

IN PROGRESS 
 
Expenditure incurred by the Council to date is summarised in the table below. 
 

Item Budget 
£m 

Forecast 
£m Source 

Survey Costs 0.100 0.070 Neighbourhood Services 
Balances 

Legal Costs 0.065 0.055 General Fund Balance 

Economic and Social 
Impact Report 0.020 0.020 Neighbourhood Services 

Balances 

Independent Review 0.050 0.065 General Fund Balance 

Media Support 0.018 0.018 Finance & Corporate Support 
Balances 

Total 0.253 0.228  
 

38.  Agrees that consideration of the potential 
financial implications for the Council as 
set out in particular in paragraph 177 of 
this report be included in the budget 
report to be presented to the Council in 
December 2013. 

IN PROGRESS 
 
The Budget Strategy report approved by Cabinet on 30 October 2013 confirmed that it is 
not proposed to make an allowance for any financial contribution towards restoration costs 
and any future proposals in this regard would be presented to Cabinet on a case by case 
basis.  
 
Council approved the 2014/15 Budget at its meeting on 12 December 2013. No provision 
for financial contribution towards the costs of the restoration of opencast mines was 
included. 
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APPENDIX 2 

EAST AYRSHIRE COUNCIL 
 

PLANNING COMMITTEE: 12 DECEMBER 2013 
 

UPDATE ON OPERATIONAL OPENCAST COAL SITES IN EAST AYRSHIRE 
 

REPORT BY THE DEPUTE CHIEF EXECUTIVE 
 
1. Purpose of Report 
 
2. The purpose of this report is to provide an update to the Planning Committee on 

the recent activity relating to the four operational opencast coal mines in East 
Ayrshire. 

 
3. Background 
 
4.  Following the demise of Aardvark TMC Limited (Aardvark) and the Scottish Coal 

Company Limited (SCCL) the Chief Executive’s Report to Council on 19 
September 2013 set out the Council’s Opencast Coal Steps to Recovery. That 
report advised that further reports would be brought forward to update members 
on the progress of the site masterplanning for each complex; the opportunity has 
been taken in this report to provide the Planning Committee with an update on 
the operational status of the four active opencast complexes within East Ayrshire, 
including information on the strategy for dealing with the former Aardvark and 
SCCL mines which have outstanding restoration but also have the potential for 
active mining operations.  

 
5.  Operational Complexes 
 

Site Owner Contractor 
Netherton  
 

OCCW Netherton (Hive 
Co) 

Hargreaves Surface Mining 
Ltd (Hargreaves) 

Duncanziemere OCCW Duncanziemere 
(Hive Co) 

Hargreaves Surface Mining 
Ltd (Hargreaves) 

House of Water 
 

OCCW House of Water 
(Hive Co) 

Hargreaves Surface Mining 
Ltd (Hargreaves) 

Greenburn Kier Mining Kier Mining 
 
6. As detailed in the Chief Executive’s Reports of 25 May 2013 and 19 September 

2013, it was identified that the sites at Duncanziemere, Netherton and House of 
Water all had reserves of coal which Hargreaves Surface Mining Limited 
(Hargreaves) had determined, and as they so intimated, remained financially 
viable to extract. However, as previously reported, these coal extraction 
operations had historically not been operated in line with the relevant approved 
planning permissions, significant liabilities had been identified such as enlarged 



 

overburdens and oversized working voids and the value of these liabilities did not 
relate to the value of the restoration bonds in place for the sites. 

 
7. As also previously reported to Council, the Hive Cos have maintained some level 

of employment at the complexes  formerly run by Aardvark, namely, 
Duncanziemere and Netherton and operations have recently recommenced at 
House of Water, formerly operated by SCCL. However, due to the significant 
liabilities, these companies have indicated that it is not financially viable to 
provide a restoration bond for the sites and it will, of course, be for the companies 
to satisfy the Council, as Planning Authority, as to the merits of that position. 
Ultimately, this will be a matter for the Planning Committee to determine in each 
case. 

 
8. In accordance with the general principles set out in the Chief Executive’s report to 

Council on 19 September 2013, the Council’s Coal Team has been assessing the 
options in relation to delivery of the original planning permissions at these sites, 
including consideration of appropriate restoration schemes while at the same time 
enabling the Hive Cos to maintain operations at Duncanziemere and Netherton 
and seek to commence operations at House of Water. The approach which the 
Coal Team has adopted has been based on the following principles:- 

 
• That the mining operations at the site would not increase the restoration 

liability of the site from the time when the Hive Co took control of the mine; 
• That the mining operations would not result in any material being placed 

above the restoration levels set within the approved planning permission 
for the site; 

• That the mining operations would be carried out in accordance with the 
conditions and obligations set out in the relevant planning permission and 
Section 75 Agreements, except in relation to the final restoration design of 
the site and the provision of a bond; 

• That Letters of Comfort would be issued in relation to the personal nature 
of the planning permissions for each site; 

• That the Hive Co would submit a planning application for a deliverable and 
appropriate revised restoration scheme based on the coal reserves 
remaining at the site and the potential bond money available; 

• That where there were limited coal reserves and /or no restoration bond 
existing for the site, the Hive Co would be expected to provide a level of 
financial security to cover the potential liability, arising from any future 
coaling operations; and 

• That all mining operations would be subject to monthly visits with a bi-
monthly Compliance Assessment Report from the Council’s Independent 
Compliance Monitoring Engineer. 

 
9. The following paragraphs set out the current status of each of the four active 

complexes within East Ayrshire.  
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10. Netherton/Skares Opencast Surface Mine Complex  
 
11. The Netherton site comprises of a Planning Permission (Ref: 09/0891/PP) which 

was approved on 19 October 2010 for the extraction of approximately 4.1M 
tonnes of coal with current extraction of approximately 1.1M tonnes remaining 
within the northern void with progressive restoration being undertaken with the 
overburden filling the southern void.  Approximately 0.7M tonnes of coal remains 
and the site is scheduled to finish coaling during May 2015.  At the time of the 
liquidation of Aardvark, the temporary overburden remained centrally within the 
site.  Currently there is no overburden extraction material being placed above 
ground with all material restoring the southern void; therefore, there has been no 
increase in restoration liabilities within the site with phased restoration being 
carried out as coal is extracted.  This has been verified by Dalgleish Associates 
Ltd, the Council’s appointed Independent Mining Engineer who provides 
Compliance Monitoring on this site.    

 
12. A Planning application was received on 9 August 2013 from OCCW (Netherton) 

Ltd to alter Condition 1 (Personal Consent) and was assessed and approved 
under the powers delegated to the Head of Planning and Economic Development 
subject to the conclusion of appropriate Legal Agreements under Section 69 of 
the Local Government (Scotland) Act 1973 and Section 75 of the Town and 
Country Planning (Scotland) Act 1997 as amended.  The Section 69 Legal 
Agreement is in relation to the reimbursement by the operator of the Compliance 
Monitoring charges. The Head of Planning and Economic Development issued a 
Letter of Comfort to OCCW (Netherton) on 26 April 2013 to allow the continued 
mining operations while the Planning Application was being determined, and the 
Letter of Comfort will be withdrawn at the point of issue of this consent following 
conclusion of the Legal Agreements. 

 
13. Currently the site has a Restoration Bond provided by ACE for £4.5M and 

negotiations are underway with the bond provider to secure the bond monies 
which will be used to facilitate the alternative restoration of the site.  As reported 
to Council on 19 September 2013, the Council’s Independent Mining Engineers 
report identified that the restoration of the site in accordance with the original 
approved restoration scheme was £11.811M.  As part of the requirement under 
Opencast Coal Subject Plan Policy Min 35 and 36, a restoration guarantee is 
required which will be subject to 6 monthly monitoring. Given the extent of 
financial guarantee required to cover the £11.811M restoration liability, 
Hargreaves have advised that they could not operate the site and carry out the 
required restoration without redesigning the site restoration scheme and revising 
the methodology for the restoration guarantee.  Therefore, OCCW (Netherton) 
are formulating proposals for a revised restoration scheme which would achieve 
an alternative landform, utilising revenue from the coal extraction at the site 
together with the bond monies to secure a deliverable alternative scheme. 
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14. On 9 September 2013, OCCW (Netherton) submitted a Proposal of Application 
Notice (13/0010/PREAPP) to the Planning Authority relating to the proposed 
amendment to the restoration scheme at the Netherton site. On 8 October 2013, 
a public consultation was carried out by OCCW (Netherton) and they have 
advised that a Planning Application for the proposed alternative restoration 
scheme will be submitted to the Council in January 2014 and this will be 
presented to the Planning Committee as soon as it is ready for determination. 

 
15. Laigh Glenmuir/Duncanziemere Opencast Surface Mine Complex 
 
16. The Duncanziemere site comprises of a Planning Permission (Ref; 09/0511/PP) 

which is an extension of the original Laigh Glenmuir Planning permission (Ref: 
05/0232/PP) which continues to support the site compound, haul roads and 
treatment lagoons.  The Duncanziemere application was approved for the 
extraction of approximately 800,000 tonnes of coal with current extraction of 
approximately 300,000 tonnes remaining within the Duncanziemere void and with 
progressive restoration being undertaken with the overburden filling the void.  The 
site is scheduled to finish coaling in March 2015. At the time of the liquidation of 
Aardvark, the overburden mounds within Duncanziemere and Laigh Glenmuir 
were prominent on the landscape. Operations prior to that date had not been out 
in accordance with the planning consents.  As part of ongoing operations on site, 
extracted overburden material is not being placed above ground, with all this 
material being used to progress the restoration of the Duncanziemere void; 
therefore, there has been no increase in restoration liabilities within the site since 
OCCW (Duncanziemere) has taken over the site.  This has been verified by 
Dalgleish Associates Ltd, the Council’s appointed Independent Mining Engineer 
who provides Compliance Monitoring on this site.  

 
17. On 8 August 2013, a Planning application was received from OCCW 

(Duncanziemere) Ltd to alter Condition 1 (Personal Consent) and was assessed 
and approved under the powers delegated to the Head of Planning and Economic 
Development subject to the conclusion of appropriate Legal Agreements under 
Section 69 of the Local Government (Scotland) Act 1973 and Section 75 of the 
Town and Country Planning (Scotland) Act 1997 as amended. The Section 69 
Legal Agreement is in relation to the reimbursement by the operator of the 
Compliance Monitoring charges.  The Head of Planning and Economic 
Development issued a Letter of Comfort to OCCW (Netherton) on 26 April 2013 
to allow the continued mining operations while the Planning Application was 
being determined, and the Letter of Comfort will be withdrawn at the point of 
issue of this consent following conclusion of the Legal Agreements. 

 
18. Currently, the site has a Restoration Bond provided by Euler Hermes for £2.6M 

and negotiations are underway with the bond provider regarding this matter.  The 
Council’s Independent Mining Engineer’s report identified that the restoration of 
the site in accordance with the original approved restoration scheme was 
£6.593M. As part of the requirement under Opencast Coal Subject Plan Policy 
Min 35 and 36, a restoration guarantee is required which will be subject to 6 
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monthly monitoring. Given the extent of financial guarantee required to cover the 
£6.593M restoration liability, Hargreaves on behalf of OCCW (Duncanziemere) 
have indicated that the restoration costs for compliance with the approved 
scheme significantly exceeds that of the revenue of the coal production and any 
bond monies that might be secured, therefore, OCCW (Duncanziemere) are 
unable to achieve the approved restoration scheme. 

 
19. Detailed discussions have taken place with Hargreaves/OCCW (Duncanziemere) 

who have proposed two alternative strategies to deliver restoration on the site, 
with the second of those being subject to the grant by the Planning Authority of a 
further consent for an extension to the coaling at the site. Initially they propose to 
submit a Planning Application for a revised restoration scheme to remodel the 
landform with a designed water body at the northern part of the site when coaling 
is completed.  While this design will not achieve full restoration of the 
Duncanziemere and Laigh Glenmuir sites in accordance with the original 
restoration plan, the proposals aim to re-profile the land with the two water bodies 
and lagoons retained. The relevant Planning Application (Ref: 13/0865/PP) was 
submitted on the 4th December 2013 and once validated, advertised, consulted 
upon and assessed, this will be presented to a future Planning Committee for 
determination. 

 
20. Further, on 17 June 2013, OCCW (Duncanziemere) submitted a Proposal of 

Application Notice (Ref: 13/0007/PREAPP) to the Planning Authority relating the 
proposed amendment to the restoration scheme at Duncanziemere to extract 
further coal reserves via a new extension to the site.  A public consultation was 
carried out by Hargreaves in August 2013. Hargreaves have advised that 
following public consultation an alternative coal extraction and restoration scheme 
will be prepared comprising the eastern extension into the land between 
Duncanziemere and Dalfad which will be submitted to the Council in early 2014. 
Hargreaves have indicated that these proposals aim to deliver a sustainable 
restoration scheme which will encompass the Duncanziemere and Laigh 
Glenmuir complex.  While both applications propose revisions to the restoration 
scheme, Hargreaves are aware that the decision on any revised restoration 
scheme and additional coal extraction rests with the Planning Committee.  The 
Council’s appointed Independent Mining Engineer will review both applications for 
the phased restoration scheme to confirm that each proposed scheme is 
technically deliverable, legally compliant, environmentally acceptable and 
financially feasible prior to the Planning Officer assessment and referral to the 
Planning Committee for determination. 

 
21. A planning application to vary the hours of operation at the Duncanziemere mine 

to allow 24 hour working was considered by the Planning Committee on 29 
November 2013 and approved subject to the finalisation of a Section 75 Legal 
Agreement.  The original Letter of Comfort dated 22 June 2012 will be withdrawn 
when the Decision Notice is issued on conclusion of the Legal Agreement.  This 
approval has varied the planning conditions as they relate to noise within the 
Letter of Comfort, and consequently the said Letter has been revised and re-
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issued to reflect these amended conditions while the required Legal Agreement is 
being concluded in accordance with the Planning Committee’s decision. 

 
22. On 28 August 2013, a Non Material Variation application was submitted for 

changes to direction and orientation within the approved extraction area of 
mineral workings (Planning Consent No. 09/0511/PP) which is currently being 
considered and will be submitted to the Planning Committee for determination.  A 
further Non Material Variation application was submitted on 23 August 2013 for 
the recovery of additional coal from outwith the agreed excavation area, although 
within the planning boundary (Planning Consent No 09/0511/PP).  Following 
assessment, this second application was returned to Hargreaves with a request 
that they submit a full planning application to enable this matter to be progressed; 
that further application is currently awaited. 

 
23. House of Water Opencast Surface Mine Complex 
 
24. The House of Water Complex comprises of fifteen Planning Permissions 

comprising the House of Water; Whitehill Farm, the River Nith Diversion; the Kyle 
Forest Haul Road, Craigman South, Tappit Hill, Burnston Fields; Burnston Fields 
Extension and Burnston Remainder. Within the Burnston Fields Extension there 
remained approximately 25,000 tonnes of coal at the time of the SCCL 
liquidation.  The Burnston Remainder application was approved on 13 February 
2013 for the extraction of approximately 2.6M tonnes of coal over a 72 month 
extraction and restoration period.  The Burnston Remainder site is currently 
subject to a site investigation and to Hargreaves submitting information to 
discharge the Planning Conditions prior to commencement on site. 

 
25. Four Planning applications have been received from OCCW (House of Water) to 

alter Condition 1 of the active consents which have been assessed and approved 
under powers delegated to the Head of Planning and Economic Development 
(Personal Consent), subject to the conclusion of Legal Agreements under Section 
69 of the Local Government (Scotland) Act 1973 and Section 75 of the Town and 
County Planning (Scotland) Act 1997 as amended. The Planning Applications 
referred to are CD/94/0072/MIN (Whitehill Farm), 09/0286/FL (Tappet Hill), 
09/0371/PP (Burnston Fields Extension) and 12/0022/PP (Burnston Remainder). 
The Section 69 Legal Agreements are in relation to the reimbursement by the 
operator of the Compliance Monitoring charges. 

 
26. On 11 October 2013, the Depute Chief Executive issued a Letter of Comfort to 

OCCW (House of Water).  The purpose of the Letter of Comfort was to allow the 
OCCW (House of Water) to initiate operations within the House of Water complex 
in accordance with the Approved Planning Permissions while the pending Section 
42 Application to revise both the Personal condition and the time period of the 
development having regard to the work remaining on site are being considered.  
Initial works include water pumping, mining and restoration operations to be 
undertaken within the Burnston Fields Extension site while the current Planning 
Application is being determined.  Dalgleish Associates Ltd, the Council’s 

27 
 



 

appointed Independent Mining Engineer is currently reviewing the Planning 
Permissions and obligations within the complex as part of their Compliance 
Monitoring role for this site  

 
27. It is acknowledged that there is insufficient bond funding for each of the current 

applications and the complex as a whole to restore the complex to the approved 
schemes.  Early discussions with Hargreaves identified that the coal revenue 
from the Burnston Remainder coal extraction could contribute towards the 
restoration of the House of Water Complex.  This supports the Council’s 
Masterplan principles detailed within the Chief Executive’s Report of 19 
September 2013 and, on receipt of this developed proposal, it will be passed to 
Dalgleish Associates Ltd for their detailed assessment 

 
28. Currently, the site has four restoration bonds from Zurich for a total value of 

£0.44M and negotiations are underway with the bond provider to utilise these 
bonds to contribute to the restoration of the site. The complex has been reviewed 
by the Independent Mining Engineer who has verified that to carry out restoration 
in accordance with the original approved Planning Consents would cost 
£26.399M. 

 
29. As part of the requirement under Opencast Coal Subject Plan Policy Min 35 and 

36, a restoration guarantee is required which will be subject to 6 monthly 
monitoring. Given the extent of financial guarantee required to cover the 
£26.399M restoration liability, Hargreaves have advised that they could not 
operate the site and carry out the required restoration without redesigning the site 
restoration scheme and revising the methodology for the restoration guarantee.  
A further Planning Application is to be submitted by Hargreaves for consideration 
by the Planning Committee to remodel the landscape within the complex by 
reshaping the overburden mounds, infilling the voids and restoring the landform 
through the restoration funding proposal as noted below. 

 
30. The Letter of Comfort  issued on 11 October 2013 to allow the recommencement 

of works in the Burnston Fields Extension set out the following specific conditions 
which require to be adhered to: 

 
• That the coaling operations within House of Water would be carried out in 

accordance with all the other Planning Conditions as set out in the 
planning consents. i.e.  noise and blasting limits; 

• £500,000 will be deposited in a joint ESCROW account, between East 
Ayrshire Council and OCCW (House of Water) prior to commencement of 
operations on site. The aim of this cash deposit was to provide adequate 
restoration security as required by the planning consents, in relation to the 
remainder of the coaling operations in this site.  The level of provision 
within this ESCROW account will be subject to monthly review through 
Compliance Monitoring by an Independent Mining Engineer on behalf of 
the Council and if the overall site restoration liability is found to have 
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increased then the ESCROW fund will be increased on a cost per cubic 
metric tonne basis;  

• That the House of Water Community Liaison Group (CLG) meetings and 
Technical Working Group (TWG) meetings are reconvened at the 
commencement of the project in line with Planning Conditions and Section 
75 requirements; and 

• That survey information detailing the pre-start condition of the House of 
Water complex, including Land Survey Software data, mining plan and 
geotechnical reports, was to be provided to the Planning Authority prior to 
the commencement of operations.  

 
31. All of the matters specified in the letter of comfort have been or are being 

adhered to by OCCW (House of Water).  In addition, a Restoration bond of 
£0.097m and an aftercare bond of £0.097m exist for this site and have been 
claimed.  

 
32. In relation to the Burnston Remainder site, once the Planning Conditions and 

Section 75 obligations have been discharged by the Planning Authority, then the 
Burnston Remainder site would commence. 

 
33. The Council will consider the approach to financial guarantees on a case by case 

basis taking into consideration the specific circumstances at each site, including 
alternative restoration proposals, existing performance guarantee bonds and 
remaining coal reserves. Any future proposals would require to be carefully 
scrutinized by the Independent Mining Engineers to ensure that the most 
appropriate restoration scheme is secured, prior to presentation of such 
proposals to the Planning Committee for determination. 

 
34. The Letter of Comfort for the current works at Burnston Fields extension will be 

withdrawn when the relevant application is determined.   
 
35. OCCW (House of Water) has also submitted on 10 October 2013 a Proposal of 

Application Notice (13/0011/PREAPP) to the Planning Authority relating to the 
proposed amendment to the restoration scheme relating to the House of Water 
Complex.  A public consultation is scheduled to be carried out by Hargreaves by 
February 2014. Hargreaves advise that this proposal aims to deliver a financially 
sustainable restoration scheme for the House of Water complex for consideration 
by the Planning Committee.  The Council’s appointed Independent Mining 
Engineer will review the applications for the phased restoration scheme to 
confirm that the proposed scheme is technically deliverable, legally compliant, 
environmentally acceptable and financially feasible prior to the Planning Officer 
assessment and referral to the Planning Committee for consideration. 

 
36. The Letter of Comfort issued for the operational works on the Burnston Fields 

Extension placed a duty on the OCCW (House of Water) and Hargreaves to 
comply with the original Planning Consents and in relation to the transfer of coal 
over the Kyle Forest Haul Road to the railhead at Killoch.  Hargreaves, while 
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owning Killoch has experienced delays in Network Rail opening the railway line.  
This delay has required a temporary revision to the transportation arrangements 
by transferring coal to Crowbandsgate, New Cumnock.  This relates to 
approximately 15- 20 vehicle movements per day to Crowbandsgate up to the 7th 
December 2013 when the Killoch railhead is due to be reopened. Under 
Condition 8 of the Planning Approval this approach can be accepted by the 
Planning Authority in an emergency situation. A verbal update will be provided to 
the Planning Committee when it meets on 12 December 2013. 

 
37. Greenburn Opencast Surface Mine 
 
38. The Greenburn Complex comprises of 14 Planning consents covering the 

Greenburn, Wellhill Farm, Braehead Farm and Dalgig Farm. Within the complex, 
coal extraction is currently being carried out at the Wellhill Farm site which 
commenced in March 2013 to extract approximately 750,000 tonnes of coal and 
fireclay and is scheduled to last 2.5 years. Kier Mining commenced work at the 
Braehead Farm site during May and June 2012 and will extract 1.5m tonnes of 
coal over a 4.5 year period.  The Dalgig Farm consent commenced June 2009 
and is extracting 1.5m tonnes of coal including clay and is in the final scheduled 
year of coaling.  Each site has a five year aftercare plan.  Coal transportation is 
via the railhead located within the complex. 

 
39. Currently the complex is working to the agreed Planning Approvals with the 

exception of Braehead Farm where an application has been submitted to revise 
the operations within the site.  This application is currently being assessed and 
once completed shall be submitted to the Planning Committee for determination 
in due course.  

 
40. The Council at its meeting of 19th September 2013 agreed the Compliance 

Monitoring arrangements for new and revised opencast coal projects with costs 
being met by the operator.  As noted above, Hargreaves’ operations to revise the 
consent and restoration proposals have enabled the Council to review the 
Compliance Monitoring arrangements and, therefore, amend the Legal 
Agreements which have permitted the Compliance Monitoring costs associated 
with the employment of the Dalgleish Associates Ltd as Independent Engineers 
to be paid for by the operator. 

 
41. However, the original Greenburn opencast coal surface mine is subject to 

planning consents which pre-date the Opencast Coal Subject Plan.  Therefore, 
the specific requirements of MIN 35 and 36 in relation to the monitoring of the 
financial guarantees supporting restoration are not sufficient within the existing 
consents to require the operator to pay the Compliance Monitoring costs.  

 
42. Within the Braehead Farm and Wellhill Farm consents there are legal obligations 

on the operator to provide a six monthly Independent Mining Engineer 
assessment.  Kier have submitted proposals for these works to be carried out.  
However, the Council’s revised procedures exceed that of the arrangements 
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contained within the Section 75 Legal Agreement.  Therefore, there will be a cost 
borne by the Planning Authority in fulfilling this robust Compliance Monitoring 
remit for the remaining sites and the other consents within the Complex.  While 
this figure will reduce as the site works progress towards completion, the 
approximate initial cost would be £10,000 per annum.  However, where any of the 
original consents are amended to extend the coal extraction there will be an 
opportunity to revise the Legal Agreements to seek full reimbursement of the 
costs associated with Compliance Monitoring.  

 
43. The complex is currently provided with two bonds, one for the Greenburn site 

amounting to £2.5M by Lloyds and the Wellhill Bond for £3.1M by ACE.  
Braehead Farm has been provided with a Parent Company Guarantee which is 
valued at £9.3M.  The Greenburn Bond has been extended by the Bond provider 
for a further year commencing on January 2014.  The Council’s Compliance 
Monitoring arrangements noted above will be carried out by Dalgleish Associates 
Ltd over the next two months with the two Bond assessments required to be 
carried out over a similar period. 

 
44. Kier submitted a Planning Application for the extraction of 4M tonnes of coal and 

associated fireclay over an eight year period at the Carsgailoch Hill site which lies 
north west of the Greenburn complex and abuts the Burnston Remainder site at 
House of Water.  The application was considered and approved by the Planning 
Committee on 15 June 2012 subject to the satisfactory conclusion of a Legal 
Agreement.  The Legal Agreement has not yet been concluded due to difficulty in 
reaching agreement with Kier as to what might constitute an appropriate financial 
guarantee, which is reflective of the current national position, as referred to 
elsewhere in this report. Discussions continue and a further meeting with Kier has 
been arranged for 18 December 2013. Thereafter, it is likely that a report on this 
whole matter will require to be brought before the Planning Committee for 
determination in early course. 

 
45. FINANCIAL AND LEGAL IMPLICATIONS  
 
46. As this report is a factual update in respect of the four named operational mine 

complexes there are few financial implications arising directly from the terms of 
this report. However, as noted in Paragraph 42, there could be costs to the 
Council of approximately £10k per annum arising from the application of the 
revised compliance monitoring regime to the Greenburn site, which cannot be 
passed on to the operator in terms of the current planning consent. If the 
opportunity should arise in the future to pass these costs on to the operator then 
the Council will, of course, seek to do so.  In the meantime, these costs will 
require to be met from within the current approved budget of the Planning and 
Economic Development service. 

 
47. Further, as described throughout this report, the Council has sought to make best 

use of its full range of statutory planning powers in order to facilitate delivery of 
the masterplanning  approach whilst appropriately supporting, in the interim, 
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ongoing coaling of these sites in accordance with their original planning consents 
so far as possible, but subject to some  variation where required in the short 
term due to operational necessity.  However, as the  report makes explicitly 
clear, any proposed variation to existing approved restoration  schemes for 
these sites, or to the Council’s financial requirements in respect of the 
underwriting thereof, will be presented to the Planning Committee for 
determination.  Any further specific Financial or Legal implications will be 
appropriately addressed within each of those further reports. 

 
48. RECOMMENDATIONS 
 
49. It is recommended that the Planning Committee:- 
  

1. Notes the progress made in respect of the status of the four named active 
opencast coal mining sites; 

2. Notes the compliance monitoring arrangements currently in place at each 
of these sites; 

3. Notes that further applications will be submitted to the Planning Committee 
in due course relative to each of these four active sites, setting out for 
determination in each case the operator’s proposals for future coaling 
operations, their revised restoration scheme, and their offer in terms of a 
form of financial guarantee; and 

4. Otherwise notes the contents of the report. 
 
 
Elizabeth Morton 
Depute Chief Executive 
 
9 December 2013 

 
LIST OF BACKGROUND PAPERS 

 
1. Opencast Mining in East Ayrshire – Steps to Recovery: Report submitted to the 

meeting of East Ayrshire Council on 19 September 2013 
2. Opencast Mining in East Ayrshire – Compliance Monitoring Report submitted to 

the Planning Committee on 29 November 2013 
 

Any person wishing further information should contact Elizabeth Morton, Depute Chief 
Executive (Tel No 01563 576076) or David McDowall, Operations Manager, (Tel No 

01563 576528) 
 

IMPLEMENTATION OFFICER: DAVID McDOWALL; OPERATIONS MANAGER 
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APPENDIX 3 

EAST AYRSHIRE COUNCIL 
 

PLANNING COMMITTEE – 29 NOVEMBER 2013 
 

OPENCAST MINING IN EAST AYRSHIRE – COMPLIANCE MONITORING 
 

Report by the Depute Chief Executive 
 
 

1.  PURPOSE OF REPORT 
 
2.  The purpose of this report is to provide to the Planning Committee with an 

update in respect of Compliance Monitoring activity relating to opencast coal 
mining operations in East Ayrshire for the period since April 2013. 

 
3. BACKGROUND 
 
4. It will be recalled that the Chief Executive’s comprehensive report which set 

out a proposed opencast coal mining Recovery Plan was approved 
unanimously by the Council at its meeting on 19 September 2013. That report, 
amongst other matters, also set out a strengthened Compliance Monitoring 
Framework in respect of planning applications/consents for surface mine 
developments as well as applications/consents for quarries, landfill sites and 
windfarms and agreed that progress in this regard be submitted to future 
meetings of the Planning Committee. 

5. COMPLIANCE MONITORING ARRANGEMENTS 

6. In approving the Recovery Plan on 19 September 2013, the Council noted that 
previous enforcement of these matters had not been to the standard expected 
and thus the monitoring of these matters by the Planning Authority required to 
be more robust now and in the future.  

7. Table 1 below provides a summary of the compliance monitoring visits 
undertaken at operational opencast mining complexes since April 2013. 

 
8. As detailed below there is now an approved two-stage process of determining 

such applications and the monitoring of the development by the Planning 
Authority thereafter.   

Stage 1:- Planning Assessment  
 
Sections 25 and 37 of the Town and Country Planning Act require that the 
determination of any mineral applications, as with all other planning 
applications, be in accordance with the relevant Development Plan unless 
material considerations indicate otherwise. The relevant Development Plan in 
this instance is the East Ayrshire Opencast Coal Subject Plan 2003.  In order 
to ensure that all planning conditions and legal obligations attached to any 
grant of consent, which are principally derived from the Open Cast Coal 
Subject Plan 2003, are properly approved, the Planning Authority will call 
upon expertise from within the mining industry. Therefore, future procedures 



 

will ensure that the Planning Authority as part of their assessment of an 
application enjoys the benefit of having the proposed scheme assessed by an 
Independent Mining Engineer, paid for by the applicant, to confirm that the 
scheme is technically deliverable, environmentally acceptable and financially 
feasible. This information, in the form of a formal report, would then be 
utilised by the Planning Authority to inform their assessment of the planning 
application and the setting of the level of the required restoration guarantee 
cover. 
 
Stage 2:- Compliance Monitoring 
  
The existing East Ayrshire Opencast Coal Subject Plan contains various 
policies in relation to compliance monitoring of opencast developments and 
the majority of current planning consents require operators to provide various 
updates and progress reports in line with those policies; namely:-.  

• The provision of an Independent Mining Engineer’s Monitoring 
Assessment of the compliance of the mining operations and 
associated restoration costs to verify against the restoration guarantee 
for the development. (MIN 35-36) 

• The provision of monitoring reports on coal haulage arrangements, 
noise, vibration and dust (MIN38); 

• The provision of an Annual Mining Plan to verify compliance with the 
Planning Consent (MIN39), and  

• The provision of an Environmental Audit of the site operations to verify 
compliance with the environmental conditions (Min40).  

 
 
9. PROGRESS UPDATE 

10. Compliance Monitoring Contracts Awarded 

11. Since the report to Council on 19 September 2013, Independent Mining 
Engineers have been appointed following a tender process to assist in the 
discharging of the Council’s strengthened Compliance Monitoring Framework 

12. Ironside Farrar have been awarded the contract for assessing two pending 
quarry  planning applications,  as well as the contract for compliance 
monitoring of the Inter-connector infrastructure project. In addition, Dalgleish 
Associates has secured the contract for compliance monitoring of surface 
mining operations at the active opencast sites at Netherton and 
Duncanziemere. A further tender has been issued, but has still to be awarded, 
for compliance monitoring at remaining operational opencast sites including 
House of Water, parts of Greenburn as well as the active quarry and future 
opencast coal sites. 

 
13. Compliance Monitoring visits have taken place as detailed in Table 1 below. 

Future surveys will take place on an 8-week frequency as agreed, with 
additional assessments being undertaken as required to reflect the nature and 
extent of the operations at specific sites. 
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14. Technical Working Groups 

15. As part of the Planning Consent for relevant mineral developments since 
2003, there was an obligation within each associated legal agreement that a 
Technical Working Group be convened and managed by the respective 
Operator.  Technical Working Groups bring together other agencies and 
stakeholders such as SEPA, SNH, RSPB the Council and such other advisers 
specific to the project. 

16. The historic frequency and regularity of Technical Working Groups is a matter 
that is also being considered by the Independent Review Team. However, 
since April 2013, working with the respective operators at active surface 
mining sites (Hargreaves and Kier) five Technical Working Groups have taken 
place as detailed in Table 1 below. Future meetings will take place in 
accordance with the terms of the planning consents with additional meetings 
being arranged if required. 

17. Community Liaison Committees 

18. In the same way that Technical Working Groups are required, part of the 
Planning Consent for each mineral development also requires that a 
Community Liaison Committee be convened by the Operator.  The aim of 
Community Liaison Committees is to ensure that residents of communities 
likely to be affected by an opencast development are regularly made aware of 
the ongoing details of the developments and also of any loss of amenity that 
they may expect to experience as a result of operations.    The membership of 
the Committee includes the Operator, the Council, a local Councillor, the Local 
Community Council and local residents affected by the site.  

19. Again, the historic frequency and regularity of Community Liaison Committees 
is a matter that is being considered by the Independent Review Team. 
However, since April 2013, working with the respective operators at active 
surface mining sites (Hargreaves and Kier), eight Community Liaison 
Committees have taken place as detailed in Table 1 below. Future meetings 
will take place in accordance with the terms of the planning consents with 
additional meetings being arranged as and when required. 
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Table 1 

Complex Community Liaison 
Committees 

Technical Working 
Groups 

Compliance 
Monitoring Visits 

Duncanziemere  
(Hargreaves) 

(3) 
26 April 2013 
4 July 2013  

23 October 2013  

(2) 
4 July 2013 

7 November 2013 
 

(1) 
12 November 2013 

Garlaffen 
(Hargreaves) 

(2) 
23 October 2013  

3 July 2013 

 
Not scheduled  

(1) 
9 August 2013 

Netherton 
(Hargreaves) 

(1) 
25 July 2013 Scheduled 3/12/13 (1) 

12 November 2013 

Greenburn 
(Kier) 

(1) 
24 September 2013 

(2) 
16 April 2013 

23 October 2013  
 

Scheduled 
December 2013 

House of Water 
(Hargreaves) 

(1) 
22 November 2013 

(1) 
21 November 2013 

Scheduled 
December 2013 

Total 8 5 3 
 
 
20. RECOMMENDATIONS  
 
21. It is recommended that the Planning Committee: 
 

1. Notes the progress made in respect of compliance monitoring of opencast 
mining sites; 

2. Notes the award of contracts in respect of specific compliance monitoring 
activity; 

3. Notes the number and frequency of Technical Working Groups, 
Community Liaison Committees and Compliance Monitoring inspections 
held since April 2013;  and 

4. Agrees that a further progress update report be submitted to a future 
meeting of the Planning Committee. 

 

 
Elizabeth Morton 
Depute Chief Executive 

 
22 November 2013 

 
 

 

 

LIST OF BACKGROUND PAPERS 
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1.  Opencast Mining in East Ayrshire – Steps to Recovery: Report submitted to 
the meeting of East Ayrshire Council on 19 September 2013. 
 

Any person wishing further information should contact Elizabeth Morton, Depute 
Chief Executive (Tel No 01563 576076) or David McDowall, Operations Manager, 

(Tel No 01563 576528) 

IMPLEMENTATION OFFICER: DAVID McDOWALL, OPERATIONS MANAGER 
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