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1. PURPOSE OF THE REPORT 
 

2. The purpose of this report is to present to Council the report produced by the 
Independent Review Team and to set out appropriate arrangements for its 
consideration and publication.  
 

3. BACKGROUND 
 

4. On 19 April 2013 Scottish Coal Company Limited (SCCL) announced that 
KPMG had been appointed as interim liquidators of the company.  Shortly 
thereafter, on 16 May 2013, Aardvark TMC Limited (Aardvark), the main 
trading subsidiary of ATH Resources PLC, was placed in liquidation with 
KPMG being appointed as the liquidators for Aardvark.  Both companies had 
significant opencast mining interests within East Ayrshire.   
 

5. The Council recognised that the announcements by SCCL and Aardvark 
would have serious implications for local communities and the wider area in 
terms of job losses and the environment.  The principal issues of concern are 
briefly summarised as follows: 
 
• The social and economic impact on our wider communities of the 

liquidation of SCCL and Aardvark; 
• The actions of the liquidators in relation to disclaiming and/or seeking to 

disclaim or abandon certain sites and statutory licenses; 
• The failure to have opencast coal sites restored on an ongoing basis and 

in accordance with the restoration plans approved as part of the Planning 
Consent; and  

• The level of restoration bonds in place to undertake the prescribed 
restoration work and the extent to which such monies might be available 
to the Council in the present circumstances.   

 
6. At its meeting of 24 May 2013, Cabinet considered a report by the Chief 

Executive on matters relating to opencast coal mining in East Ayrshire.  The 
report provided an update on the actions being progressed in response to 
emerging developments and Cabinet approved a significant number of 
recommendations addressing a broad range of matters.   
 

7. Since then work to implement the recommendations agreed by Cabinet on 24 
May 2013 has been taken forward by an Officer Team, led by the Depute 
Chief Executive, which has been charged with responding to the implications 



of the liquidation of SCCL and Aardvark in respect of economic and 
environmental impacts.             
 

8. A further report on 19 September 2013 set out an update in respect of matters 
relating to the range of opencast coal complexes within East Ayrshire, 
including the restoration status of sites and the activity which has been taken 
forward in relation to strengthening the local economy and creating jobs.  The 
report also set out the proposed Steps to Recovery in respect of both these 
important matters.     
 

9. Whilst the initial focus was on establishing a firm basis for taking action to 
tackle the direct economic, environmental, legal and certain financial 
implications of the situation, the report of 24 May 2013 recognised that it 
would be necessary to fully review all of the processes and procedures 
around the management, determination, implementation, monitoring and 
review of the planning processes in relation to opencast coal operations within 
East Ayrshire, all within the governance arrangements in place throughout the 
period.   
 

10. The Chief Executive was tasked with returning to Elected Members with a 
report setting out the proposed remit and terms and conditions of an 
independent review.  At its meeting of 27 June 2013 Council agreed to the 
Terms of Reference for an Independent Review and a copy is provided as an 
Appendix to this report (Appendix 1).  It sets out the remit of the review, how 
the review would be conducted, timescales, remuneration, costs and reporting 
arrangements.   
 

11. The Terms of Reference state that the final written report of the Independent 
Review will be presented to East Ayrshire Council, and made available to the 
public.  Mr Jim Mackinnon, former Chief Planner of the Scottish Government 
and Chief Planner of the Scottish Government was appointed to lead the 
Independent Review Team, with support provided by Mr Chris Norman, 
Development Management Manager for West Lothian Council and Mr James 
Fowlie, Director of Integration and Development, Convention of Scottish Local 
Authorities.     
 

12. The Review was carried out during the period July to November 2013.  The 
Review Team was provided with full access to all documentation required to 
conduct the review and was provided with access to employees and Elected 
Members to conduct interviews, as required.  The Review Team was also 
provided with documentation in respect of the Council’s governance 
arrangements including job descriptions, Codes of Conduct and the Council’s 
Scheme of Delegation.     
 

13. Site visits to opencast coal complexes were undertaken by members of the 
Review Team to ensure that they had first-hand knowledge regarding the 
actual situation in respect of the sites.  Further, the opportunity was also taken 
for members of the Review Team to meet with community representatives 
and other interested parties.   
 



14. The Review Team selected a sample of 12 files in respect of opencast 
sites/complexes for review.  The work undertaken included assessing reports 
by Officers to Committee, evaluation of decision notices, including the wording 
of conditions and the approach to drawing up, drafting and monitoring of 
restoration and aftercare guarantee bonds and planning agreements.   
 

15. The final report from the Independent Review Team has been issued as Item 
3 on the agenda for this meeting of Council. 
 

16. ISSUES ARISING 
 

17. Following receipt of the Independent Review Team’s report it was clear that 
due to certain aspects of its content and presentation a number of issues 
would necessarily require further consideration to enable an appropriate 
balance to be struck between the Council’s continuing commitment to public 
reporting, so far as possible, in respect of Opencast Coal related issues and 
various relevant legal considerations which required, and still require, to be 
properly taken into account by the Council when determining its arrangements 
for consideration of the report. 

 
18. In this regard it was considered necessary and appropriate to seek 

independent legal advice to assist both the Independent Review Team and 
the Council in addressing such issues and, in accordance with the discussion 
at, and decision of, Council on 27th June, 2013 an approach was made to 
COSLA  to identify an appropriate legal firm to provide this advice.  This led to 
the subsequent engagement by the Council of Shepherd and Wedderburn 
LLP to provide the Independent Review Team, and the Council with their view 
as to the likely impact of  a range of relevant legal considerations on the ability 
of the Council to publish the full report of the Independent Review Team. 

 
19. The range of legal matters referred to included:- 
 

• Data Protection Act 1998/Freedom Of Information (Scotland) Act 
2002/Environmental Information Regulations (Scotland) 2004 

• Employment Law (with particular reference to any internal disciplinary 
proceedings which may follow hereon) 

• The law of defamation 
• Matters which might impact on the commercial and legal interests of 

the Council  
 

21. All of these matters require to be properly considered within the context of the 
 provisions within the Local Government (Scotland) Act 1973 which forms the 
 statutory framework for public access to Council meetings and related reports 
 and documentation. 

 
22. For the avoidance of doubt, in seeking appropriate advice neither the 
 Independent Review Team nor the Council specifically sought to restrict 
 public access to the Review Report or any other related material.  Indeed, the 
 external advisors were properly made aware of the Council’s preference for 
 full publication of the final report, provided always that this would not 
 significantly prejudice the interests of the Council as a whole.  



 
23. Having fully considered all relevant matters, the external legal advisors have 
 provided clear, detailed and specific advice as to certain redactions which 
 they consider it would be necessary and appropriate for the Council to make 
 to the Review Report prior to placing it in the public domain in order to be fully 
 legally compliant and therefore minimise the risk of successful legal challenge 
 by any third party who might otherwise be aggrieved by the content of the 
 report insofar as it related to them.  In this regard, most of the redactions 
 relate to personal details of individuals, be they employees (generally below 
 the level of seniority of Head of Service) or external parties. 
 
24. Against this background, and on the basis of the independent legal advice 
 received, the following paragraphs set out a proposed approach for the 
 various items of business which Council requires to consider arising from the 
 Independent Review Team’s Report. 

 
25. PRELIMINARY MATTERS 
 
26. A full, un-redacted copy of the Report of the Independent Review Team has 
 been provided to all Members as Item No.3  on this agenda in recognition of 
 the need for Members to have the fullest possible information available to 
 them when taking the decisions which will now be required. It is 
 recommended that Council agree to consider that report under exclusion of 
 press and public, in light of the advice received from the external legal 
 advisors. 

 
27. On that basis, and in accordance with normal practice, the full report has been 
 issued as a pink paper pending determination by Council on the issue of 
 excluding press and public when receiving the Independent Review Team’s 
 presentation of their report. Thereafter, it is proposed, subject to Council’s 
 agreement, to release into the public domain a redacted version of the Review 
 Report which reflects the specific advice and recommendations of the external 
 legal advisors.  A copy of the proposed redacted version of the Review 
 Report has been placed on the Members’ Portal. 

 
27. INDEPENDENT REVIEW TEAM REPORT 
 
28. As stated above, in accordance with advice received the Independent Review 
 Team’s Report has been presented to Council as a standalone document 
 under recommendation that it be considered in private in terms of the Local 
 Government (Scotland) Act 1973 provisions relative to public access to 
 Council meetings and related reports and documentation.   
 
29. Having determined the matter of exclusion of press and public, the Council 

will then be invited to receive a presentation from Mr. Jim Mackinnon, Chair of 
the Independent Review Team, in respect of their final report; to ask 
questions of,  and seek any necessary clarification from, Mr. Mackinnon and/or 
the other members of the Review Team (who will also be in attendance) and 
to thereafter fully consider the contents of the report. 

 
 



30. DISCIPLINARY PROCEEDINGS 
 

31. Having heard directly from the Review Team and considered their report, as 
 outlined above, Members will then be invited to consider and agree proposed 
 arrangements for a formal disciplinary investigation in respect of the relevant 
 matters identified within the Review Team’s Report. 
 
32. In this regard, it is proposed that the Council’s Head of Human Resources be 
 remitted to fully investigate each identified instance of failure to fulfil statutory, 
 policy  and/or professional obligations and responsibilities wherever these are 
 established to have occurred.   
 
33. It is proposed that appropriate assistance and support (whether that be  
 internal and/or external) will be made available  to the Head of Human 
 Resources to ensure there is sufficient capacity to conclude a thorough and 
 comprehensive investigation within a reasonable timescale. 
 
34. As with the Independent Review process, those support arrangements will 
 include such access to independent planning,  legal or other professional 
 advice as may be considered necessary by the Head of Human Resources. 
 
35. The proposed investigation will be carried out in accordance with Council’s 
 established disciplinary procedures for all employees and the Head of Human 
 Resources will thereafter report his findings, including any recommendation 
 that formal disciplinary proceedings be taken against any individual or number 
 of individuals, to either the Chief Executive, as the Head of Paid Service, or to 
 Members as appropriate. 
 
36. In order to allow full and frank discussion of the relevant issues, and taking 
 account of the independent legal advice received, it is recommended that 
 Members deal with this particular matter at the end of the session with the 
 Independent Review Team, prior to the re-admission of the press and public. 
 
37. COUNCIL RESPONSE TO KEY FINDINGS OF INDEPENDENT REVIEW 
 TEAM 
 
38. Having dealt with the matters outlined above, Members will then be invited to 
 consider and determine Item 5 on this Agenda, which is a report setting out 
 the Council’s detailed and comprehensive response to the key findings and 
 recommendations of the Independent Review Team.  That report sets out the 
 actions which the Council has already taken and proposes various additional 
 actions which are now considered necessary and appropriate in light of the 
 Review Team’s findings. 
 
39. As matters stand, having due regard to both the specific content of this report 
 and the independent advice received it is considered appropriate for this item 
 to be deliberated in public by the Council. 
 
 
 
 



40. STEPS TO RECOVERY : PROGRESS REPORT 
 
41. For the sake of completeness, and in order to support a fully informed 
 discussion by Council of the relevant issues, a further report has been 
 provided to Members giving an update on progress against the 38 
 recommendations which were contained within the “Steps To Recovery” 
 report approved by the Council at its meeting on 19th September, 2013 (Item 6 
 on this agenda refers). 
 
42. Again, the contents of this report are such that there is no restriction on the 
 ability of the Council to consider this matter in public. 
 
43. COMMUNITY PLANNING IMPLICATIONS 
 
44. None arising directly from this report. 
 
45. FINANCIAL IMPLICATIONS 
 
46. The financial implications in respect of the engaging of independent legal 

 advice is addressed in the report by the Chief Executive on the Council’s 
 Response to the Independent Review which appears at Item 5 on this 
 agenda. Any further financial implications arising from the possible 
engagement of external support for the internal disciplinary investigation, 
should that be agreed and, deemed to be required, are also addressed in that 
report. 

 
47. LEGAL AND RISK IMPLICATIONS 
 
48. The specific legal and risk implications arising from this report relate to the 
 level of legal compliance reflected in whatever approach is ultimately adopted 
 by the Council in respect of the arrangements for consideration and 
 publication of the Independent Review Team’s Report and taking 
 consequential decisions in respect of internal disciplinary processes which 
 may now follow (subject to the agreement of Council). 

49. The arrangements and proposals set out within this report reflect the best 
 advice of the Council’s internal advisors, appropriately informed and, indeed, 
 supported by independent external legal advice as to how the Council should 
 proceed to deal with the business to be transacted without incurring 
 unnecessary and avoidable risk of successful legal challenge by any 
 individual, whether for breach of confidentiality or any other relevant 
 provisions of the Data Protection Act or for prejudicial conduct relative to any 
 disciplinary proceedings to follow hereon.   

50. It is considered if the Council follows the proposed arrangements set out 
 within this report it will achieve an appropriate level of compliance with its 
 various legal responsibilities, primarily as a data controller/data processor  
 and as an employer, whilst fulfilling, so far as legally possible and appropriate, 
 its’ ongoing commitment to public reporting of opencast coal issues; their 



 impact on our communities and the Council’s ongoing efforts to address these 
 matters, as set out in more detail in other reports on this Agenda. 

51. RECOMMENDATIONS 

 It is recommended that Council:- 

 Notes that the final report of the Independent Review Team has now been 
 presented in full to Council, under Item 3 on this agenda; 

 
i) Notes the independent legal advice received in respect of the 

publication of the report to the wider public and takes this into account 
when determining Item 2 on this agenda; 
 

ii) Agrees, taking  proper account of that advice, to the general publication 
of the report, subject only to the redactions recommended by the 
external legal advisors in order to achieve an appropriate level of 
compliance with the Council’s legal responsibilities as both an 
employer and a data controller/data processor; 
 

iv) Proceed to receive, under the Exclusion of Press and Public, a  
  presentation from the Independent Review Team in respect of their  
  Report (Item 3);  
 
 v) Thereafter considers and approves the arrangements set out in Paras. 
  30 to 36 of this report providing for the internal disciplinary process  
  which it is proposed should follow on from Council’s consideration of 
  the Independent Review Team’s Report; and 
 
 vi) Otherwise notes the content of this report. 

 
 
Fiona Lees 
Chief Executive 
22 January 2014 
 
 
 

List of Background Papers 
 
 

                  None  
 
Any person wishing further information should contact Fiona Lees, Chief Executive 
(Telephone: 01563 576103) 
 
 
 
 

IMPLEMENTATION OFFICER:  Fiona Lees, Chief Executive 



APPENDIX 1 
 

TERMS OF REFERENCE 
 

Overview 
 

To ensure a thorough review of all of the processes, procedures and internal controls 
including risk management arrangements around the management, determination, 
implementation, monitoring and review of planning processes in relation to open cast 
coal operations within East Ayrshire, all within the governance arrangements in place 
since 1985 to date, recognising that the principal focus will be on activity during the 
lifetime of this Council.   

 
Remit 

 
A Receipt of applications to determination 

 
• To review and assess the competency, sufficiency and robustness of the 

assessment, reporting and decision making processes applied in respect 
of each Opencast Coal site in East Ayrshire up to the point of 
determination of each application.   

 
B Determination of application to commencement of operations on site 
 

• To review and assess the competency, sufficiency and robustness of the 
actions taken post determination of each application, in respect of: 
 
1) Any Section 75/Section 69 Agreements required in terms of the 

consent 
2) Any restoration bond or guarantee required in terms of the consent 
3) The discharge of suspensive conditions attached to the consent prior 

to commencement of operations on site in each case, with specific 
focus on the restoration and aftercare obligations. 

 
C Post commencement monitoring and enforcement 
 

• To review and assess the competency, sufficiency and robustness of the 
monitoring of operations on site and the enforcement of all relevant 
operators’ obligations as per the consent granted for each site, with 
specific focus on the restoration and after care obligations 

 
D Reporting 
 

• To review and assess the competency, sufficiency and robustness of the 
Council’s internal governance arrangements in respect of 
reporting/responding to 1) Elected Members; and 2) the public in respect 
of the restoration of sites in terms of both formal reporting arrangements 
within the Council and responses to enquiries and correspondence. 

 
 



E Matters Particular to Local Government 
 

• To consider and assess matters of particular relevance to Local 
Government in its role as Planning Authority. 

 
F External Factors 
 

• To consider the extent to which any relevant external factors have also 
contributed to the current situation. 

 
G Additional Matters 
 

• To consider any other matters considered relevant all with a view to 
presenting findings as to the factors which have caused and materially 
contributed to the current situation, together with appropriate 
recommendations as to improvements which ought to be implemented to 
prevent any recurrence.  

 
Conduct 
 
The Independent Review will be conducted by Mr Jim Mackinnon, former Chief 
Reporter to the Scottish Government, together with Mr Chris Norman, Development 
Management Manager, West Lothian Council and Mr James Fowled, Director – 
Integration and Development, COSLA, who will report findings to East Ayrshire 
Council. 
 
The Independent Review Team will have full access to all documentation required to 
conduct the Review and will be provided with access to Council employees and 
Elected Members, to conduct interviews, as required.  Further, the Independent 
Review Team will be invited to make similar contact with former employees and/or 
third parties, where they consider it necessary and appropriate to do so (under 
recognition that all such parties would be under no compulsion to participate in the 
review process). 
 
East Ayrshire Council will provide the resources required by the Independent Review 
Team to conduct their investigation. 
 
Timescales 
 
It is expected that Mr Mackinnon will commit to undertaking this work in no more 
than three days per week with Mr Norman being available for a total of 10 working 
days and Mr Fowlie will support the Review, as required.  The Independent Review 
Team will report back to East Ayrshire Council no later than end November 2013. 
 
Remuneration/Costs 
 
Mr Mackinnon will be reimbursed at a daily rate of £495 and the pro rata salary of Mr 
Norman will be reimbursed to West Lothian Council.  This will be in addition to the 
payment of all reasonable expenses.  The services of Mr Fowlie will be provided by 
COSLA without charge.   



Reporting Arrangements 
 
The final written report of the Independent Review will be presented to East Ayrshire 
Council, by Mr Mackinnon on behalf of the Independent Review Team, and will be 
made available to the public. 
 
Pending the final report, any interim recommendations requiring urgent action should 
be reported to allow action to be taken.   
 
The Chief Executive will be the main point of contact for the Independent Review 
Team through Mr Mackinnon.  
    


