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INDEPENDENT REVIEW 
 

 
Report by the Chief Executive 

 
1. PURPOSE OF REPORT 

 
1.1 To recommend to Council the proposed Terms of Reference of the 

Independent Review of the processes and procedures around the 
management, determination, implementation, monitoring and review of the 
planning processes in relation to opencast coal operations within East 
Ayrshire, all within the governance arrangements in place throughout the 
relevant period; and to recommend further to Council, arrangements for the 
Independent Review to be undertaken. 
 

2. BACKGROUND 
 

2.1 At its meeting on 24 May 2013, Cabinet considered a report by the Chief 
Executive on matters relating to the current situation with respect to opencast 
coal mining in East Ayrshire and which provided an update on the actions 
being progressed in response to emerging developments. 
 

2.2 Cabinet approved a significant number of recommendations which addressed 
a broad range of matters including that there be an Independent Review of all 
of the processes and procedures around the management, determination, 
implementation, monitoring and review of the planning processes in relation to 
opencast coal operations, all within the governance arrangements in place 
throughout the relevant period.  Cabinet further agreed to receive at the 
meeting of Cabinet on 19 June 2013 a report by the Chief Executive setting 
out the proposed remit and terms and conditions of that Review and, indeed, 
who should undertake the Review.  Following discussion with the Council’s 
representatives on the National Taskforce (Councillors Reid, Cook, Roberts 
and Menzies) together with the Leader of the Opposition, they accepted that 
further time was required to develop fully the proposed arrangements and, so 
the matter is being considered at Council on 27 June 2013. 
 

2.3 As set out in the Chief Executive’s report to Cabinet on 24 May, there are a 
significant number of matters of concern, in particular that the processes and 
procedures in place to ensure the proper management, determination, 
implementation, monitoring and review of the planning processes in relation to 
opencast coal operations have failed to prevent the situation which has 
arisen.  These matters raise potentially serious and challenging legal, 
financial, reputational and other risks.  While that report set out those risks as 
we understood them, this will be a matter which will be kept under constant 
review particularly when circumstances which affect the Council and its 
communities become less uncertain. 



 
2.4 By way of further explanation and to assist the Council in considering the 

proposed Terms of Reference and recommendations in relation to the Review 
Team, the principal issues of concern (although not exclusively) are, as 
follows:- 

• The social and economic impact on our wider communities of the 
liquidation of Scottish Coal Company Ltd (SCCL) and Aardvark TMC 
Ltd (Aardvark) – a research company is being commissioned to 
analyse this; 

• The actions of the liquidators in relation to disclaiming and/or seeking 
to disclaim or abandon certain sites and statutory licences – 
preparation for the Court of Session action on 4 July continues; 

• The failure to have opencast coal sites restored on an ongoing basis 
and in accordance with the restoration plans approved as part of the 
Planning Consent – verification of the extent of this deficiency is being 
ascertained, including the costs thereof, by the mining engineers 
engaged for this purpose; and;  

• The level of restoration bonds in place to undertake the prescribed 
restoration work and whether such monies will be available to the 
Council in certain circumstances – Legal Counsel is supporting the 
Council in this work and bonds are being called up when appropriate. 
 

2.5 Given the foregoing which is clearly a very brief summary of the complex and 
extremely serious matters which are set out in the Cabinet report of 24 May, 
as Council would expect, it is proposed that there be a full and thorough 
consideration of every aspect of the situation, which the Council and its 
communities are now facing.   

 
 
3 INDEPENDENT REVIEW – TERMS OF REFERENCE  

 
3.1 The aim of the Independent Review is, therefore, to inform the Council and its 

communities and so is to:- 
 

• Determine the circumstances which led to the current position; 
• Determine why and how these circumstances prevailed; 
• Determine if the current situation could have been anticipated; 
• Determine if the current situation could have been prevented; 
• Determine what action requires to be taken to ensure these 

circumstances do not recur; and 
• Identify lessons for the future, again, to ensure that these 

circumstances do not recur. 
 

3.2 The scope of the review will not be restrictive and, indeed, it is proposed that 
the Review Team should have the flexibility to address and incorporate into 
their final report, any matters they believe appropriate, including those matters 
which local authorities may require to address, particularly in their role as 
Planning Authority. 

 



3.3 Scoping of the review will incorporate the need to understand and clarify for 
the Council and to make recommendations in respect of:- 

 
• The root cause(s) of the current position; 
• Whether there are systemic failures in the way in which the 

management, determination, implementation, monitoring and review of 
the planning processes in relation to opencast coal operation, has been 
undertaken all within the governance arrangements in place throughout 
the period; and 

• The competency, sufficiency and robustness of the Council’s internal 
controls and risk management arrangements and protocols all within 
the Council’s Corporate Governance arrangements prevailing 
throughout the relevant timeframe. 
 

3.4 Having sought to set out for the Council, the proposed context of the 
Independent Review, there is a requirement to formalise the Terms of 
Reference of that Review and arrangements for the Independent Review 
Team and accordingly, this is set out in the Appendix to this report. 

 
 
4. INDEPENDENT REVIEW TEAM 
 
4.1 Having developed to this stage the proposed Terms of Reference, 

consideration was then given to an appropriate individual who might be able 
to undertake the Independent Review. 
 

4.2 Mr Jim Mackinnon is a planner by profession and his time in Local 
Government (1974-79) and his significant achievements while serving in the 
Scottish Office (1979-1999) and Scottish Government (1999-2012) ensures a 
full appreciation and understanding of the matters which will require to be 
considered in the Independent Review.  He is perhaps best known to many as 
the Chief Planner of the Scottish Government, a post he held from 2000-2007 
when he was appointed Director of the Built Environment, a role he undertook 
until his retirement in 2012.  Since his retirement, Mr Mackinnon has remained 
active in relevant sectors including his role as a Trustee of the Prince’s 
Foundation for Building Community.   
 

4.3 In preparing this report, the Chief Executive met with Mr Mackinnon who has 
confirmed he would be willing to undertake the Independent Review. He did, 
however, indicate that given the breadth and depth of the subject matter, he 
would require assistance and suggested that West Lothian Council be 
approached with the view to the release of Mr Chris Norman of their Planning 
Service; Mr Norman has been the Council’s Development Management 
Manager since 2006, with extensive experience in this field over a 30 year 
period; in addition, Mr Norman has been chair of the Development 
Management Sub-Committee of the Heads of Planning Scotland since 2008 
and has a full understanding and appreciation of the issues relating to waste 
and to  minerals as reflected by his appointment as Chair of the Scottish 
Society of Directors of Planning Waste and Minerals Group and Scottish 
representative on the Royal Town Planning Institute’s Minerals Group (2001-



2008).  Mr Norman has also implemented the restoration of opencast sites; it 
was suggested, accordingly, that Mr Norman’s expertise and background in 
relation to minerals would be invaluable. 
 

4.4 Equally given the implications for the wider Local Government family, the 
support of and contribution by COSLA would also be of considerable 
assistance.  Again in preparing for Council’s consideration of this matter, the 
Chief Executive has approached COSLA who have agreed to release Mr 
James Fowley, Director – Integration and Development. 
 

4.5 It is proposed, therefore, that the independent review team comprise: 
• Mr Jim Mackinnon, former Chief Planning Officer of Scotland 
• Mr Chris Norman, Development Management Manager, West Lothian 

Council 
• Mr James Fowley, Director – Integration and Development, COSLA 

 
4.6 Having explored with Mr Mackinnon his proposed approach to the 

Independent Review, it is anticipated that he would require to commit no more 
than 3 days per week for the duration of the Review and that this would be 
concluded by end November 2013.  In addition, Mr Norman will be engaged 
on the basis of a maximum of 10 working days across the duration of the 
Review period which will be directed by Mr Mackinnon. 
 

4.7 The Chief Executive has put into place arrangements for the Council’s 
External Auditors to be kept appraised of the emerging situation.  In 
furtherance of this, a copy of the Chief Executive’s report to Cabinet was 
provided.  In addition, the Chief Executive has also met with the External 
Auditor and provided to him a copy of this report.  The External Auditors have 
indicated that they are content with the proposed Terms of Reference and 
arrangements for the Independent Review. 
 
 

5. LEGAL IMPLICATIONS  
 

5.1 In addition to those Legal Implications set out in the Chief Executive’s report 
on this matter to Cabinet on 24 May, there are no additional Legal 
Implications which flow from this report. 
 
 

6. FINANCIAL IMPLICATIONS  
 

6.1 The final costs attached to the Independent Review will depend upon the 
extent of work required.  As indicated in the Terms of Reference, the 
Independent Review Team will have the scope to extend the remit to ensure 
that all matters can be fully addressed.  On the basis that the work will be 
carried out between 1 July 2013 and at the latest 30 November 2013, the 
maximum number of days would be 66 (22 weeks x 3 days).  At a daily rate of 
£495, this equates to a maximum fee of £32,670.  The cost for travel, 
accommodation and meals is estimated at £7,000.  The recharge from West 
Lothian Council for Mr Norman’s costs for 10 days inclusive of travel, 



accommodation and meals is estimated at £3,500.  There will be no charge 
from COSLA for support provided by them including travel and 
accommodation costs.  Allowing a sum for contingency, total costs should not 
exceed £50,000.  This would be met from the uncommitted General Fund 
Balance.     

 
7. RISK IMPLICATIONS 

 
7.1 In addition to the Risk Implications set out in the Chief Executive’s report on 

this matter to Cabinet on 24 May, there are no further identified Risk 
Implications which flow from this report. 

 
 
8. COMMUNITY PLANNING IMPLICATIONS 

 
8.1 As previously stated, the impact of the liquidation of two key opencast coal 

operators within East Ayrshire is significant in relation to Delivering 
Community Regeneration but also has potential to impact on other three 
themes of the Community Plan – Improving Community Safety in relation to 
safety consideration at the abandoned sites; Promoting Lifelong Learning in 
retraining the workforce; and Improving Health and Wellbeing in relation to 
income maximisation and prevention of poverty by those affected by 
redundancy. 

 
8.2 A report on opencast Coal Mining in East Ayrshire was submitted to the 

meeting of the Community Planning Partnership Board on 20 June 2013. 
 
 

9. RECOMMENDATIONS 
 

9.1 It is recommended that Council:- 
 

I. Approves the Terms of Reference for the Independent Review as set out 
in the report; 

II. Approves the appointment of Mr Jim Mackinnon, Mr Chris Norman and Mr 
James Fowley as the Independent Review Team, all as set out within the 
report; 

III. Agrees to the remuneration arrangements for each member of the 
Independent Review Team as set out in the report; 

IV. Agrees to receive the final report of the Independent Review Team 
following conclusion of the Review which will be no later than end 
November 2013; and 

V. Otherwise notes the contents of the report. 
 
Fiona Lees  
Chief Executive 
24 June 2013 
 
 



LIST OF BACKGROUND PAPERS – 
Report by Depute Chief Executive to the Community Planning Partnership 

Board – 20 June 2013 
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APPENDIX  

 
TERMS OF REFERENCE  
 

 
Overview 

To ensure a thorough review of all of the processes, procedures and internal controls 
including risk management arrangements around the management, determination, 
implementation, monitoring and review of planning processes in relation to open cast 
coal operations within East Ayrshire, all within the governance arrangements in place 
since 1985 to date, recognising that the principal focus will be on activity during the 
lifetime of this Council.     
 
 

 
Remit 

A Receipt of applications to determination 
 

• To review and assess the competency, sufficiency and robustness of the 
assessment, reporting and decision making processes applied in respect 
of each Opencast Coal site in East Ayrshire up to the point of 
determination of each application. 

 
B Determination of application to commencement of operations on site 
 

• To review and assess the competency, sufficiency and robustness of the 
actions taken post determination of each application, in respect of: 

 
1) Any Section 75/Section 69 Agreements required in terms of the 

consent 
2) Any restoration bond or guarantee required in terms of the consent 
3) The discharge of suspensive conditions attached to the consent prior 

to commencement of operations on site in each case, with specific 
focus on the restoration and aftercare obligations. 

 
C  Post commencement monitoring and enforcement 
 

• To review and assess the competency, sufficiency and robustness of the 
monitoring of operations on site and the enforcement of all relevant 
operators’ obligations as per the consent granted for each site, with 
specific focus on the restoration and after care obligations.   

 
D Reporting 
 

• To review and assess the competency, sufficiency and robustness of the 
Council’s internal governance arrangements in respect of 
reporting/responding to 1) Elected Members; and 2) the public in respect 
of the restoration of sites in terms of both formal reporting arrangements 
within the Council and responses to enquiries and correspondence. 



 
E Matters Particular to Local Government 

• To consider and assess matters of particular relevance to Local Government 
in its role as Planning Authority. 

F External Factors 

• To consider the extent to which any relevant external factors have also 
contributed to the current situation. 

 
G Additional Matters 
 

• To consider any other matters considered relevant all with a view to 
presenting findings as to the factors which have caused and materially 
contributed to the current situation, together with appropriate 
recommendations as to improvements which ought to be implemented to 
prevent any recurrence. 

 

 
Conduct 

The Independent Review will be conducted by Mr Jim Mackinnon, former Chief 
Reporter to the Scottish Government, together with Mr Chris Norman, Development 
Management Manager, West Lothian Council and Mr James Fowley, Director – 
Integration and Development, COSLA, who will report findings to East Ayrshire 
Council. 
 
The Independent Review Team will have full access to all documentation required to 
conduct the Review and will be provided with access to Council employees and 
Elected Members, to conduct interviews, as required.  Further, the Independent 
Review Team will be invited to make similar contact with former employees and/or 
third parties, where they consider it necessary and appropriate to do so (under 
recognition that all such parties would be under no compulsion to participate in the 
review process). 
 
East Ayrshire Council will provide the resources required by the Independent Review 
Team to conduct their investigation. 
 
 

 
Timescales 

It is expected that Mr Mackinnon will commit to undertaking this work in no more 
than three days per week with Mr Norman being available for a total of 10 working 
days and Mr Fowley will support the Review, as required.  The Independent Review 
Team will report back to East Ayrshire Council no later than end November 2013. 
 
 
 
 
 



 
Remuneration/Costs 

Mr Mackinnon will be remunerated at a daily rate of £495 and the pro rata salary of 
Mr Norman will be reimbursed to West Lothian Council.  This will be in addition to the 
payment of all reasonable expenses.  The services of Mr Fowley will be provided by 
COSLA without charge.   
 
 

 
Reporting Arrangements 

The final written report of the Independent Review will be presented to East Ayrshire 
Council, by Mr Mackinnon on behalf of the Independent Review Team, and will be 
made available to the public.   
 
Pending the final report, any interim recommendations requiring urgent action should 
be reported to allow action to be taken.    
 
The Chief Executive will be the main point of contact for the Independent Review 
Team through Mr Mackinnon.   
 
 
 
 


